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The State of Indiana has submitted its Lake Michigan Coastal Program to the Office of
Ocean and Coastal Resource Management for approval pursuant to section 306 of the
federal Coastal Zone Management Act of 1972 as amended (CZMA), 16 U.S.C. 1451 et
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the draft EIS published in September 2001.
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NOTE TO READERS

The National Environmental Policy Act (NEPA) of 1969 requires that an environmental impact statement
be prepared as part of the review and approval process by federal government agencies of major actions,
which significantly affect the quality of the human environment. The federal action contemplated is
approval of the Indiana Lake Michigan Coastal Program under section 306 of the federal Coastal Zone
Management Act of 1972, as amended (CZMA). It is the general policy of the federal Office of Ocean
and Coastal Resource Management (OCRM) to issue combined environmental impact statements and
program documents.

Part I of this final Environmental Impact Statement (FEIS) was prepared jointly by the OCRM and the
State of Indiana, and provides summary information concerning the Indiana Lake Michigan Coastal
Program (LMCP), including how the state has addressed the requirements of the CZMA. Part II of the
FEIS is a description of Indiana's coastal program and was prepared by the state. It has been reviewed by
the OCRM and is relied upon as a description of the proposed action for purposes of NEPA. Part II1
fulfills the remaining NEPA requirements for a FEIS and was prepared by the OCRM with assistance
from the State of Indiana.

An immediate effect of federal approval of the Indiana program is the qualification of the state for federal
matching of funds for use in administering the program. In addition, the CZMA provides a procedure for
the state to review federal actions for consistency with its approved coastal program.

For purposes of reviewing this proposed action, the key questions are:

- whether the Indiana program is consistent with the objectives and policies of the national
legislation;

- whether the awarding of federal funds under section 306 of the federal Act will help
Indiana to meet those objectives;

- whether Indiana management authorities and rules are adequate to implement the
program;

- whether there will be a net environmental gain as a result of program approval and
implementation.

OCRM has made a preliminary determination that the answers to these questions are affirmative. OCRM
wants the widest possible circulation of this document to all interested agencies and parties in order to
receive the fullest expression of opinion on these questions. OCRM thanks those participating in the
review of the LMCP and this FEIS.
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PART I: OVERVIEW

A. SUMMARY OF THE INDIANA LAKE MICHIGAN COASTAL PROGRAM

The State of Indiana has developed the Indiana Lake Michigan Coastal Program (LMCP) describing
current state coastal legislation and management policies. The LMCP proposes no new state programs,
regulations, or laws. It is based on an approach termed "networking," which is a framework and process
for linking existing state programs, agencies, and laws into a system that will meet federal requirements
for an effective state coastal program.

Part II of this document describes the laws, regulations, and programs that are the basis of the LMCP.
Chapter 5 includes management authorities and rules, which set forth managed uses in the coastal zone in
Indiana, and various policies and authorities embodied in statute and regulations.

After several years of program development efforts, the state now seeks federal approval of its program.
This summary briefly describes the key aspects of the program and the benefits of participation in the
federal CZM program.

1. Program Authorities and Organization

The LMCP is a "networked" program made up of several Indiana natural resource protection programs.
The lead agency for implementing the program is the Indiana Department of Natural Resources (DNR).
Within DNR the Division of Soil Conservation has the lead for coordinating the programs of DNR and
other state agencies into a comprehensive CZM program. The organizational structure of the program
and specific means of coordinating the various agencies included in the program are discussed in Chapter
4 Part II.

State laws and regulations included in the LMCP are organized into ten issue-areas listed below. Detailed
descriptions of each issue, its underlying authority and implementation process are provided in Chapter 5

of Part II of this document.

Procedural Framework for the Administration of Management Authorities

The State of Indiana has broad authority to create and implement laws and programs to manage natural
and cultural resources within the state. The State of Indiana has a well-developed framework of laws,
rules, and programs for the management of natural and cultural resources. The framework provides
processes and procedures for developing rules, implementing programs, enforcing laws, issuing permits,
providing for interagency coordination, and providing for public input.

The state framework is implemented through the Governor, Legislature, state courts, rule making boards

including the Air Pollution Control Board, Water Pollution Control Board, the Solid Waste Management
Board, and Natural Resources Commission, state agencies, and in some cases, through delegation to local
governments.

The processes and procedures that govern activities managed in Indiana's coastal area include the
following major state laws:

e Civil and Criminal Enforcement

e Pre-permit Hearings

INDIANA LAKE MICHIGAN COASTAL PROGRAM AND FINAL ENVIRONMENTAL IMPACT STATEMENT APRIL 2002
9



Administrative Orders and Procedures Act (AOPA)
Informal Dispute Resolution

Rule Development

Nonrule Policy Development

Ordinances

Public Access to Agency Records and Meetings
Indiana Environmental Policy Act

Environmental Citizen Suit Act

Coastal Hazards

Coastal hazards, including shoreline erosion, can endanger life and property. In addition, the lakebed of
Lake Michigan is held in trust and managed for the use and benefit of Indiana’s citizens. Therefore the
state has implemented programs and policies to prevent and mitigate the impacts of coastal erosion,
flooding, storm damage, and other natural hazards. The DNR also has broad authority to protect the
public trust in Lake Michigan waters through the following management authorities:

e Delineation of the Ordinary High Watermark

e Navigable Waterways Act

e Sand Nourishment Fund

e Technical Assistance for Coastal Construction

Water Quality

The DNR and IDEM have broad authority to protect against processes or systems likely to result in water
quality degradation. As a general principle, a person may not throw, drain, allow to seep, or otherwise
dispose of organic or inorganic matter that contributes to the pollution of streams or waters of Indiana (IC
13-18-4-5). The state also manages resources for public water supplies, activities that may cause or
contribute to nonpoint or diffuse sources of water pollution, and activities that may affect the quality of
groundwater.

The following are the major management authorities the state can utilize to protect water quality:
e (Great Lakes Water Quality Standards

Wastewater Permit Program (NPDES)

Wastewater Facility Construction Permit Program

Section 401 Water Quality Certification Program

Bathing Beach Monitoring Program

Clean Vessel Act Pumpout Program

Marina Pumpout Rule

Drinking Water Permit Program

Wellhead Protection Program

Lake Permit Program

Residential Sewage Disposal Program

Commercial Sewage Disposal Program

Concentrated Animal Feeding Operations Permit Program

Pesticide Program

Land Application Program

Water Well Driller's License
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Water Quantity

The State of Indiana utilizes several programs and authorities to manage water resources. Residential
construction in flood plains is regulated according to local ordinances and the state prohibits the
construction of new homes in the flood way. Certain waterway maintenance activities are regulated
locally by standards in state statute. The state oversees the voluntary establishment of Conservancy
Districts as governmental entities to address water management issues.

Several statutes addressing activities in floodways, strategies for water emergencies, and planning for
future water availability are administered directly by the state. Federal programs are managed directly by
federal agencies or indirectly through state government. For example, the Clean Water Act Section 404
permit required for construction activities in federally navigable waters is obtained from the U.S. Army
Corps of Engineers (ACOE). The DNR Division of Water, on the other hand administers the National
Flood Insurance Program. The state also manages activities associated with reconstruction and
maintenance of drains, dams, levees, and dikes, water withdrawals, and diversion of water outside the
Great Lakes basin in Indiana.

The following are Indiana's water resource management authorities:
e Flood Control Act

Flood Plain Management Act

Administration of the National Flood Insurance Program

Indiana Drainage Code establishing regulated drains

Dam Inspection Program

Indiana Great Lakes Water Diversion Legislation

Indiana Water Shortage Plan

Model Water Code: Reasonable Beneficial Use Assessment

Registration of Significant Water Withdrawal Facilities

Groundwater Emergencies Act

Lake Preservation Act

Indiana Conservancy Act

Natural Areas, Fisheries, Wildlife, and Native and Exotic Species

The DNR is the State of Indiana’s land holding agency with the power to acquire and manage lands for
the management of natural habitats, fish and wildlife population, and for recreational opportunities for
citizens of the state. The DNR protects and properly manages the fish and wildlife resources of Indiana
through several mechanisms. The state designates and protects state endangered species through statute,
permitting, regulating the filling, dredging, and alteration of wetlands and other special aquatic sites, and
other protection activities including establishment of nature preserves, state parks, and fish and wildlife
areas. The state also regulates the use and propagation of certain species that are exotic, pests, or invasive
species that may negatively affect state fish and wildlife populations or commercial natural resource
products. Additionally, the DNR is directed to regulate commercial fishing in Lake Michigan to protect
the resource of fish for commercial and sport fishing.

The following are Indiana’s management authorities for natural areas, fisheries, wildlife, and native and
exotic species:

e Section 401 Water Quality Certification Program

e Rule5
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Flood Control Act

Navigable Waterways Act

Wetlands and Habitat Mitigation Nonrule Policy
Wetland Conservation Guidelines

Nature Preserves Law

Uniform Conservation Easement Act

Outstanding Rivers List Nonrule Policy

Outstanding State Resource Waters Nonrule Policy
Outstanding National Resource Waters Nonrule Policy
Salmonid Waters Nonrule Policy

Wild Animal Kill Law

Classified Wildlife Habitat, Riparian Land, and Forest Programs
Natural Areas Registry

Indiana Forest Legacy Program

Hunting and Trapping Licenses Program

Sport and Commercial Fishing Licenses Program
Nongame and Endangered Wildlife Program

Rare and Endangered Insects and Plants List Nonrule Policy
Exotic Mammals and Birds License

Fish Importation Permit

Aquaculture Permit

Nuisance Species Importation Regulation

Zebra Mussel Containment Nonrule Policy

Pest and Pathogen Management Program

Recreation, Access, and Cultural Resources

The DNR manages natural and cultural resources for public recreation and access. The management of
recreation, access, and cultural resources is accomplished by the development of public parks, recreation
areas, hunting areas, fishing areas, and through the preservation of archeological and historical sites.

The following management authorities are used by the state to protect and manage recreational and
cultural resources.
e Statewide Comprehensive Outdoor Recreation Plan
Lake Michigan Marina Development Commission
Indiana Port Commission
Motorboat Operators License Program
Boat Titling and Registration Program
Watercraft Use Rules (including speed limits and swimming only areas)
Historic Preservation Commission
Artifacts or Burial Objects Protection Permit Program
Administration of National Register of Historic Places
Indiana State Register of Historic Places
Indiana Historic Rehabilitation Tax Credit Program
Section 106 Review
Administration of the Abandoned Shipwreck Act
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Economic Development

The state has several programs and authorities to manage and promote economic development. The
state’s transportation facilities and the infrastructure are managed to maintain existing economic sectors
and to develop new economic development. The Lake Michigan region is also an important economic
region due to its ability to provide water-borne transport through ports and for the concentration of energy
facilities and industries. The state manages its ports and adjacent development to maintain efficient
operations and for potential expansion. The state also actively manages the siting and development of
major energy facilities and methods of storing and transporting energy resources. The management and
promotion of economic development is accompanied by the responsibility to remediate pollution and
redevelop brownfields and other underutilized sites.

The following are the primary management authorities that guide the state's role in economic
development.
e Indiana Port Commission
Utility Power plant Construction Act
Indiana Utility Regulatory Commission
Navigable Waterways Act
Voluntary Remediation Program
Brownfield Redevelopment Program
Administration of the Federal Brownfields Tax Incentive Program

Pollution Prevention, Recycling, Reuse, and Waste Management

Industrialization and economic expansion are important components of the Indiana coastal region’s
economy. As the industrialization of the early twentieth century focused on expansion, today’s need for
economic development focuses on pollution prevention through environmentally and economically sound
approaches. The state implements several techniques to promote pollution prevention, recycling, and
reuse of resources. These techniques include managing the storage, handling, disposal, and transportation
of solid and hazardous wastes. The state has also established programs to clean up previously unregulated
hazardous waste disposal sites and underground storage tanks.

The following management authorities are used by the state to achieve and encourage pollution
prevention, recycling, reuse, and waste management:
e Solid Waste Management Board
e Solid waste certification, monitoring, and reporting process
e Nonrule policy guidance through the Department of Environmental Management Hazardous
Waste Program
Permitting of land application of biosolids and industrial waste products
Registration certification of waste tire storage or processing sites
State Cleanup Program
Hazardous Substances Response Trust Fund
Emergency Response Program
Emergency Response Order and Remediation Action
Defense Environmental Restoration Program
State Trustee Role in Natural Resource Damage Assessments
Contingency plan for the Accidental Release of Petroleum in Lake Michigan
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Underground Storage Tank Release Detection, Prevention, and Correction Program
Underground Petroleum Storage Tank Excess Liability Trust Fund

Underground Storage Tank Grant Closure Program

Indiana General Assembly Policy for Pollution Prevention

Department of Environmental Management Office of Pollution Prevention and Technical
Assistance

Compliance and Technical Assistance Program

State Annual Reporting of Toxic Releases Requirements

Indiana Clean Manufacturing Technology and Safe Materials Institute

Indiana Institute of Recycling

Department of Commerce Recycling Market Development Program

Indiana Recycling and Energy Development Board

Air Quality

In 1961, the State of Indiana enacted legislation to create the Air Pollution Control Board and authorize
the Board to take actions necessary to cause the abatement of air pollution. However, significant progress
in addressing air quality did not occur until the federal Clean Air Act of 1970 was passed. The Clean Air
Act established national primary and secondary air quality standards. State implementation plans to
achieve air quality standards are key to implementing the Clean Air Act.

The Indiana Air Pollution Control Board has developed detailed rules to address air quality including:
e Ambient air quality standards

Episode Alert Levels

Permit Review Standards

Monitoring Requirements

Opacity Standards

Sulfur Dioxide Standards

Volatile Organic Compound Standards

New Source Performance Standards

Motor Vehicle Emission and Fuel Standards

Emission Standards for Hazardous Air Pollutants

Lead Standards

Asbestos Management at Schools

Mobile Source Rules

Acid Deposition Control

Stratospheric Ozone Protection

Attainment Status Designations for Counties

Open Burning Rules

Stage II Vapor Recovery on Gasoline Pumps in Nonattainment Areas

Ozone Forecasting Program

Sinter Plant Air Quality Standards

Partners for Clean Air

Smog Watch

Indiana’s Air Toxics Program

Indiana Air Permitting Guide
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Property Rights

An important issue in Northwest Indiana is property rights. Often transcending environmental and
economic concerns, rights of individuals and businesses are considered by the state when state actions are
contemplated.

The following management authorities are used by the state to protect property interests:
e Just Compensation Legislation

Relocation Assistance Act

Takings Analysis for New Rules

Trespass Civil and Criminal Law

Open Dumping of Garbage or Littering

2. Boundary

The Indiana coastal zone, referred to as the Coastal Program Area, includes both an inland and lakeward
boundary. The lakeward boundary is the jurisdictional borders within Lake Michigan that Indiana shares
with Illinois and Michigan. The inland boundary includes those areas that drain into Indiana’s portion of
Lake Michigan to the state border with Illinois and the LaPorte County line. The inland coastal program
boundary, which is described in Chapter 3 of Part II, includes all shorelands subject to erosion or
flooding, estuarine areas and wetlands, and other areas the use of which may directly and significantly
affect Lake Michigan waters. The inland extent of the boundary is based on the natural watershed
boundary, the hydrologic divide. However, to create an inland boundary that is easily identifiable in
practical landmarks, the watershed boundary was modified to define a program boundary based on the
U.S. Public Land System, Township Sections and major roads.

The Coastal Program Area encompasses a total of approximately 604 square miles of land and
approximately 241 square miles of Lake Michigan. It covers the northern portions of Lake, Porter, and
LaPorte Counties. At its greatest extent, the inland boundary is approximately 17 miles from the Lake
Michigan shoreline and at its narrowest extent; the inland boundary is less than 2 miles inland. It is
located in the northern portions of Lake, Porter and LaPorte Counties along the southern shore of Lake
Michigan.

3. Coastal Areas of Significance

The LMCP recognizes areas that have unique qualities that either make them vulnerable or increase the
competition for their use. These areas are defined as Coastal Areas of Significance. The LMCP provides
for two designations of Coastal Areas of Significance: Areas of Particular Concern and Areas for
Preservation and Restoration.

Areas of Particular Concern are broad groups of coastal areas that face similar challenges for which
priorities can be identified. The LMCP discusses the primary challenges facing the areas, priority uses
and activities for the areas, and criteria for their designation. The LMCP has designated the following
general areas as Areas of Particular Concern: 1) areas of unique, scarce, fragile or vulnerable natural
habitats; 2) areas of historical significance, cultural value, or substantial recreational value or opportunity;
3) areas of high natural productivity or essential habitat for living resources, including fish, wildlife,
endangered species, and the various trophic levels in the food web critical to their well-being; 4) areas
needed to protect, maintain, or replenish coastal lands or resources including coastal flood plains, aquifers
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and their recharge areas, sand dunes, and offshore sand deposits; 5) areas where development and
facilities are dependent upon the use of, or access to, coastal waters or areas of unique features for
industrial or commercial uses or dredge spoil disposal; and 6) areas where if development were permitted,
it might be subject to significant hazard due to storm, slides, floods, erosion, and settlement.

The second type of designation for Coastal Areas of Significance is as Areas for Preservation and
Restoration (APR). These are specific sites that require protection and restoration for their conservation,
ecological, or recreational values. APR designated sites are public or otherwise protected sites where the
preservation and restoration of the area’s values are or will be the dominant public policies. The APR
designation helps guide resource managers to restore or preserve the specific ecological, or aesthetic
values of these areas. These areas and a process for designation of significant areas are described in
Chapter 8 of Part II.

4. Indiana Coastal Grants Program

The DNR is designated as the lead agency for administration of the LMCP, including the Coastal Grants
Program. As a state participating in the federal Coastal Zone Management Program (CZMP), Indiana is
eligible to annually receive funds from the National Oceanic & Atmospheric Administration (NOAA).
Indiana determines what percentage of those funds will be used to administer the LMCP and what
percentage will be available for competitive grants. Grants will be made to further the goals and
objectives of the LMCP and assist in the implementation of the priorities and guidance developed
annually through a public process. To accomplish this, the LMCP will host an annual public planning
meeting to collect input on the next grant cycle’s priorities and to identify emerging issues. The planning
meeting will include agencies and organizations eligible to receive grants. The DNR will also form a
stakeholders advisory group to provide input for the Coastal Grants Program. The stakeholders advisory
group that will consist of representatives from northwest Indiana and will be geographically
representative as well as representative of the broad range of interests and experience in the coastal
region.

The purpose of the Indiana Coastal Grants Program is to preserve, protect, restore, and where possible, to
develop the resources of the coast for this and succeeding generations and to achieve wise use of the land
and water resources of the coastal region, giving full consideration to ecological, cultural, historic and
esthetic values as well as to needs for economic development. The LMCP seeks out social, economic, and
environmental solutions that balance use and protection of the coast’s valuable, yet fragile, resources.

Applications will be reviewed by ‘Technical Review Teams’ which will comment on expertise-specific
criteria including: the technical soundness of the proposal in terms of design and cost-effectiveness; the
appropriateness of the budget request; and the qualifications and ability of the applicant to manage and
implement the proposal, carry out the tasks, and deliver the products. All eligible applications to the
LMCP for 306(A) projects will undergo environmental review by the DNR. Environmental review
includes evaluation by the Divisions of Fish and Wildlife, Nature Preserves, Water, and Historic
Preservation and Archaeology for potential adverse effects to fish, wildlife, botanical resources, rare
natural communities, fish and wildlife habitat, publicly managed properties, state permit requirements,
and historic and archaeological resources. Environmental review will also include an endangered species
review to identify if there is a need for additional coordination with any federal entities or for consultation
under the federal Endangered Species Act. The Director of the DNR or designee will conduct final
selection of applications for the state. The LMCP will administer the approved grants, receive financial
and progress reports from applicants, and provide technical assistance and review throughout the project.
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Funds available for the Coastal Grants Program will be based on both state and federal funds made
available that year for the LMCP. Three categories were created to group similar grant projects and
provide a fair distribution across project types: Coastal Natural Resources Protection and Restoration;
Coastal Community Enhancement and Sustainability; and Emerging Issues.

Coastal grants may be allocated to a state agency, local government agency, area-wide agency, regional
agency, interstate agency, and with certain restrictions, to a non-profit organization. The State is
responsible for ensuring that the funds are applied in furtherance of the State’s approved coastal program.

5. Other Special Planning Requirements of the CZMA

The CZMA requires that states specifically address the issue of shoreline erosion, shorefront access, and
energy facility siting as part of program development. The LMCP responses to these requirements are
found in Chapters 9, 10, and 13 of Part II.

B. CHANGES THE PROGRAM WILL MAKE

Existing state authorities will be used to implement and enforce the Indiana Lake Michigan Coastal
Program (LMCP). The Program will result in changes in the way coastal resources are managed in the
state by improving coordination and consistency of all state actions which could affect coastal resources,
by providing procedures to resolve conflicts between state agencies and their programs, and by enhancing
implementation of core programs addressing hazards, wetlands, and access.

Indiana's objective in developing a coastal program is to establish a comprehensive, coordinated approach
for the protection, preservation and orderly development of the state’s coastal resources. The Indiana
LMCP will perform the following: administer the Coastal Grants Program, complete consistency reviews,
and seek opportunities to develop partnerships among federal, state, and local programs. Examples of
general tasks performed by the LMCP include program administration, federal consistency review, grant
administration, LMCP review and evaluation, networking with state and local agencies, and outreach and
education. Specific management activities, including the operation of Indiana's core regulatory programs,
are conducted by a variety of individual agencies.

The DNR Division of Soil Conservation is the lead entity for reviewing state and federal agency actions
to ensure consistency with the LMCP. Chapter 4 of Part II of the document describes the procedures that
the Division of Soil Conservation will use to implement state consistency requirements. These
procedures include the Indiana Environmental Protection Act and Memoranda of Understanding (MOU)
between DNR, IDEM, State Emergency Management Agency, the Natural Resources Commission, and
the Office of Environmental Adjudication. These MOUs provide for specific methods of conflict
resolution for disagreements between agencies. The MOUs can be found in Appendix D. In addition,
section 307 of the CZMA requires that federal agency actions be consistent with the LMCP, once it is
approved by OCRM. Chapter 11 of Part II describes how Indiana will implement the federal consistency
provisions of the CZMA.

The CZMA provides incentives and a national direction to assist states in addressing coastal issues and
problems. The following are the principal anticipated effects of federal program approval:

e Federal section 306 grants estimated to total approximately $900,000 annually will be made to
Indiana to assist in program implementation activities by the state and local entities; and
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e State implementation of the federal consistency provisions of the CZMA to ensure that federal
activities, federally licensed and permitted activities, and federal assistance to state and local
governments are consistent with the LMCP.

A more detailed description of the effects of federal approval of the LMCP is provided in Part III of this
document.

C. THE FEDERAL COASTAL ZONE MANAGEMENT ACT

In response to intense pressure on coastal resources, and because of the importance of coastal areas of the
United States, Congress passed the Coastal Zone Management Act of 1972 as amended [CZMA], (16
USC 1451). The program is administered by the Secretary of Commerce, who in turn has delegated this
responsibility to the National Oceanic and Atmospheric Administration's (NOAA) Office of Ocean and
Coastal Resource Management (OCRM). The Act authorizes a federal program to encourage coastal
states and territories to develop comprehensive coastal programs. Currently, 33 states and territories have
coastal programs approved by the Assistant Administrator of the National Ocean Service.

The CZMA affirms the national interest in the effective protection and careful development of the coastal
zone by providing assistance and encouragement to coastal states to voluntarily develop and implement
coastal programs for their coastal areas. The CZMA authorizes financial assistance grants under section
305 for program development and section 306 for program implementation to provide coastal states and
territories with the means for achieving these objectives. The Section 305 program development section
was re-authorized by Congress in the 1990 amendments to the CZMA (PL 101-508, November 5, 1990).
OCRM awarded the Indiana DNR a section 305 grant of $166,000 on October 1, 1993, $200,000 on
October 1, 1994, $200,000 on July 1, 1997 and $200,000 in July 1999 to develop the LMCP and conduct
public participation activities during program development and review.

Sections 305, 306, and 307 of the CZMA and implementing regulations published on March 28, 1979 (44
CFR Part 18595) as codified at 15 CFR Part 923, provide the requirements and procedures for state
coastal program development and federal approval. In summary, the requirements for program approval
are that a state develop a coastal program that among other things:

1. Identifies and evaluates those coastal resources recognized in the Act that require
management or protection by the state or territorial government;

2. Re-examines existing policies or develops new policies to manage these resources. These
policies must be specific, comprehensive, and enforceable, and must provide an adequate
degree of predictability as to how coastal resources will be managed;

3. Determines specific uses and special geographic areas that are to be subject to the coastal
program, based on the nature of identified coastal concerns. Uses and areas subject to
management should be based on resource capability and suitability analyses and socio-
economic considerations;

4. Identifies the inland and seaward areas subject to the coastal program;

5. Provides for consideration of the national interest in planning for the siting of facilities; and
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6. Includes sufficient legal authorities and organizational structure to implement the program
and to ensure conformance to it.

In arriving at these substantive aspects of the coastal program, states are obligated to follow an open
process which involves providing information to and considering the interests of the general public,
interest groups, local governments, and regional, state, interstate, and federal agencies.

Section 303 of the CZMA provides guidance on specific national objectives that warrant full
consideration during the implementation of approved state coastal programs.

Section 305 of the CZMA as amended by PL 101-508 in 1990 and subsequent appropriations language
authorized annual grants to states desiring to develop a coastal program.

After its coastal program receives federal approval, the state is then eligible for annual grants under
section 306 to implement its coastal program. Section 306A of the CZMA also provides that states may
use a portion of their section 306 awards for low cost construction projects that result in the preservation
of important natural areas, improved public access, or renewal of urban waterfronts.

Section 307 contains the federal consistency provisions of the CZMA to ensure that federal actions are
consistent with the state's federally approved coastal program. Paragraphs (1) and (2) of section 307(c)
require that federal activities and development projects in or directly affecting the coastal zone be
consistent to the maximum extent practicable with a federally approved state coastal program.
Subparagraphs (A) and (B) of section 307(c) require that federally licensed and permitted activities
affecting the coastal zone also are consistent with the federally approved state program. Section 307(d)
requires federal assistance to state and local governments for projects affecting the coastal zone to be
consistent with federally approved state coastal programs. Federal regulations implementing section 307
are found at 15 C.F.R. Part 930.

Section 309, as amended by PL 101-508 in 1990, establishes a coastal enhancement grant program. This
section provides that a portion of section 306 funds is available to states to develop program changes,
which strengthen their CZM program's ability to address particular coastal issues. State efforts to seek
such improvements are meant to focus on priorities based on a self-assessment of the nine objectives
listed in section 309. These objectives include, among others, stronger wetland protection, improved
management of coastal hazards and additional public access.

Section 312 directs the Secretary to evaluate the performance of state coastal programs on a continuing
basis. OCRM formally reviews the implementation of each state program on a three-year cycle.

Section 315 establishes a National Estuarine Research Reserve System to preserve a representative series
of representative estuarine areas for long-term scientific and educational purposes.

The Coastal Zone Reauthorization Amendments of 1990 (CZARA) established a new Coastal Nonpoint
Pollution Control Program (CNPC), in addition to updating the CZMA. The State of Indiana has agreed
to submit a complete 6217 program within 30 months of program approval (See Chapter 14). After
Indiana submits its coastal nonpoint program, NOAA and U.S. Environmental Protection Agency (EPA)
will make a final determination regarding its compliance with section 6217.
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D. CROSS REFERENCE TO PROGRAM REQUIREMENTS

CZMA Requirement CZMA Program
Section Approval Document
Regulations

306 (d)(1) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 5
Program contains policies to adequately | §923.3
manage all uses with direct and
significant impacts on coastal waters
and ensure protection of those resources
and areas that make the Indiana coast a
unique, vulnerable or valuable area.

306(d)(1) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapters 6 and 15
Program was developed after notice and | §923.3 Appendices E and
with the opportunity for full F, Part V
participation by federal agencies, state
agencies, local governments, regional
organizations, port authorities, and
other interested parties and individuals,
public and private.

306(d)(2)(A) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 3
Program includes sufficient inland, §923.31-923.34 | Appendix C
seaward, and interstate boundaries.

306(d)(2)(B) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 5
Program identifies the land and water §923.11
uses subject to the management
program.

306(d)(2)(C) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 8
Program designates Areas of Particular | §923.21-23
Concern.

306(d)(2)(D) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 4 and 5
Program identifies the means by which | §923.40-43
the state will exert control over the
defined land and water uses.

306(d)(2)(E) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 5 and 8
Program contains broad guidelines on §923.21
priorities of uses in particular areas,
including those uses of lowest priority.

306(d)(2)(F) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 4
Program includes a description of the §923.46

organizational structure proposed to
implement the program, including the
responsibilities and interrelationships of
local, area wide, state, regional, and
interstate agencies in the management
process.
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CZMA Requirement CZMA Program
Section Approval Document
Regulations
306(d)(2)(G) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 9
Program includes a definition of the §923.24
term beach, and a planning process for
the protection of, and provision of
access to, public beaches and other
public coastal areas.
306(d)(2)(H) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 13
Program includes a planning process for | §923.13
energy facilities likely to be located in,
or which may significantly affect, the
coastal zone, including a process for
anticipating the management of the
impacts from such facilities.
306(d)(2)(D) Indiana’s Lake Michigan Coastal 15 C.F.R. Chapter 10
Program includes a planning process for | §923.25
assessing the effects of, and studying
and evaluating ways to manage the
impacts of, shoreline erosion and for
restoring areas adversely affected by
such erosion.
306(d)(3)(A) The state has coordinated Indiana’s 15 C.F.R. Chapter 6
Lake Michigan Coastal Program with §923.56
local, area wide, and interstate plans
applicable to areas within the coastal
zone existing before 1/1/2001.
306(d)(3)(B) The state has established an effective 15 C.F.R. Chapters 4, 6, and
mechanism for continuing consultation | §923.57 7
and coordination between the lead
agency and local governments,
interstate agencies, regional agencies,
and area wide agencies within the
coastal boundary.
306(d)(4) The state has held adequate public 15 C.F.R. Chapters 6 and 15
hearings during the development of §923.58
Indiana’s Lake Michigan Coastal
Program.
306(d)(5) The Governor has reviewed and 15 C.F.R. Gubernatorial
approved the Indiana’s Lake Michigan | §923.48 Letter, Part 11
Coastal Program and certifies that it
contains adequate authorities.
306(d)(6) The Governor has designated a lead 15 C.F.R. Gubernatorial
coastal agency. §923.47 Letter, Part I1
306(d)(7) The state is organized to implement 15 C.F.R. Chapter 4
Indiana’s Lake Michigan Coastal §923.46

Program.
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CZMA
Section

Requirement

CZMA
Approval
Regulations

Program
Document

306(d)(8)

Indiana’s Lake Michigan Coastal
Program provides for adequate
consideration of the national interest.

15 C.FR.
§923.52

Chapters 12 and
13

306(d)(9)

Indiana’s Lake Michigan Coastal
Program includes a program by which
specific areas may be designated for the
purpose of preserving or restoring them
for their conservation, recreational,
ecological, historical, or aesthetic
values.

15 C.F.R.
§923.22

Chapter 8

306(d)(10)(A)
and (B)

The state has authority for the
management of the coastal zone in
accordance with Indiana’s Lake
Michigan Coastal Program, including
the power to: a) administer land use and
water use regulations to control
development to ensure compliance with
Indiana’s Lake Michigan Coastal
Program; b) resolve conflicts among
competing uses; and ¢) acquire fee
simple and less than fee simple interests
in land, waters, and other property
through condemnation or other means,
if necessary.

15 C.F.R.
§923.41

Chapters 4 and 5

306(d)(11)

Indiana’s Lake Michigan Coastal
Program uses any or a combination of
the following techniques for control of
land uses and water uses within the
coastal zone: a) state establishment of
criteria and standards for local
implementation, b) direct state land and
water use planning and regulation;
and/or ¢) state administrative review of
development plans, projects, or land and
water use regulations.

15 C.F.R.
§923.41-923.44

Chapter 5

306(d)(12)

Indiana’s Lake Michigan Coastal
Program ensures that local land use and
water use regulations within the coastal
boundary do not unreasonably restrict
or exclude land uses and water uses of
regional benefit.

15 C.FR.
§923.12

Chapter 12

INDIANA LAKE MICHIGAN COASTAL PROGRAM AND FINAL ENVIRONMENTAL IMPACT STATEMENT

22

APRIL 2002



CZMA Requirement CZMA Program
Section Approval Document
Regulations

306(d)(13) Indiana’s Lake Michigan Coastal No regulations Chapters 5 and 12
Program provides for an inventory and
designation of areas that contain one or
more coastal resources of national
significance and specific and
enforceable standards to protect such
resources.

306(d)(14) Indiana’s Lake Michigan Coastal No regulations Chapter 5, 7, 8,
Program provides for public 11, and 13
participation in permitting processes,
consistency determinations, and other
similar decisions.

306(d)(15) Indiana’s Lake Michigan Coastal No Regulations | Chapter 4 and
Program ensures that all state agencies Appendix D
will adhere to the program.

306(d)(16) Indiana’s Lake Michigan Coastal Guidance on Chapter 14
Program contains enforceable policies Coastal
and mechanisms to implement Nonpoint
applicable requirements of the 6217(g). | Source Program

issued January
1993.
307(b) Consideration of federal agency views 15 C.F.R. Appendix E and
§923.51 Chapter 15
307(c) & (d) | Federal consistency procedures 15 C.F.R. Chapter 11
§923.53

307(f) Incorporation of federal air and water 15 C.F.R. Chapter 5

quality standards §923.45
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PART II: Lake Michigan Coastal Program Document
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Letter From Governor O’Bannon
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OFFICE OF THE GOVERNOR
INDIANAPOLIS, INDIANA 46204-2797

FRANK O'BANNON .
GOVERNOR April 23, 2002

Admiral Conrad C. Lautenbacher, Jr.
Under Secretary for Oceans and Atmosphere
and Administrator
National Oceanic and Atmospheric Administration
HCHB Room 5128
14" and Constitution Avenue
Washington, D. C. 20230

Dear Admiral Lautenbacher:

It is with great pleasure that I submit the Indiana Lake Michigan Coastal Program to the
National Oceanic and Atmospheric Administration for approval. The State of Indiana looks
forward to joining the Coastal Zone Management Program and its network of coastal states and
territories. The LMCP will enhance the state’s role in planning for and managing natural and

cultural resources in the coastal region and will support partnerships between federal, state, and
local agencies and organizations.

[ have reviewed and approve implementation of the Indiana Lake Michigan Coastal
Program, as presented herein. Ihave also determined that the State of Indiana has the authority
and the organizational capability to implement the Lake Michigan Coastal Program. The
Indiana Department of Natural Resources is designated as the lead state agency to implement

the coastal program and to receive and administer grants under the Coastal Zone Management
Act.

This new partnership with the Coastal Zone Management Program renews Indiana’s
commitment to conserve, restore, and wisely manage Indiana’s Lake Michigan resources. If

you need any further assistance during the review period, please contact John Goss, Director of
the Department of Natural Resources, at (317) 232-5918.

Sincerely,

Frank O’Bannon
FOB/BAC/nlm

@ recycLen raper



Chapter 1: Indiana Lake Michigan Coastal Program Overview

The purpose of the Indiana Lake Michigan Coastal Program (LMCP) is to enhance the State's role in
planning for and managing natural and cultural resources in the coastal region and to support partnerships
between federal, state and local government agencies and organizations. The LMCP relies upon existing
laws and programs as the basis for achieving its purpose.

The Indiana Department of Natural Resources (DNR) will be the lead agency to implement the LMCP.
Within the DNR, the LMCP is located within the Division of Soil Conservation. The LMCP will support
activities that achieve the following goals in the coastal region:

Protect and restore significant natural resources;

Prevent the loss of life and property in coastal hazard areas;

Improve public access for recreational purposes;

Protect and restore important historic and cultural resources;

Improve government coordination and policy and decision making;

Prevent, reduce, or remediate nonpoint source pollution that affects coastal waters;
Revitalize urban waterfronts and ports; and

Provide for priority water dependent uses.

These goals will be achieved through a cooperative partnership with the federal Coastal Zone
Management Program (CZMP). The Coastal Zone Management Act of 1972 was enacted by Congress to
create a voluntary partnership between federal, state, and local governments. The national program seeks
to sustain coastal ecosystems, sustain coastal communities, and improve government efficiency. By
forming a cooperative partnership with the CZMP, Indiana will benefit in the following ways:

Financial assistance- approximately $900,000 per year will be allocated to implement the LMCP. In
addition, Indiana will qualify to apply for additional funds available through the CZMP, including the
Coastal Zone Enhancement Awards as described in Chapter 7.

Technical assistance- training and workshops coordinated with other state, federal and local agencies and
organizations to address common coastal issues; data and research information needs would become
available to Indiana.

Federal consistency- Indiana would be able to require that the actions of federal agencies in the coastal
zone be consistent with the LMCP document.

Participation in a network of coastal professionals- Indiana would be able to participate in the many
programs that seek to address common problems for coastal states. Shoreline, stream bank, and bluff
erosion, aquatic nuisance species, harbor development and dredging issues, permit simplification
processes, data sharing, public participation processes, and the use of technology are issues where
programs have shared their expertise through the CZMP.

This document includes information about how Indiana meets the requirements established by the Coastal
Zone Management Act utilizing a network approach of existing state laws and programs that are
implemented by a number of different governmental agencies. The LMCP is a new tool to implement
existing programs and to provide funding for unique or under-funded projects.
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Major Components of the LMCP

Based on Existing Policies and Laws

The LMCP was developed on the strength of Indiana's existing policies and laws that address land and
water uses and resource protection. The LMCP document serves as a comprehensive reference that
identifies entities that carry out existing programs, policies, and laws to manage coastal resources. The
program document also serves as a reference for the identification of partnership and coordination
opportunities. By utilizing the combined resources of federal, state, and local governments and
organizations, the need for sustainability and balance between resource protection and economic growth
can be addressed. Through an extensive public process, 10 issue-areas were identified. Indiana's existing
policies and laws were detailed for each of these areas in Chapter 5 of the program document.

Procedural Framework

Coastal Hazards

Water Quality

Water Quantity

Natural Areas, Fisheries, Wildlife, and Native and Exotic Species
Recreation, Access, and Cultural Resources

Economic Development

Pollution Prevention, Recycling, Reuse, and Waste Management
Air Quality

Property Rights

Indiana Lake Michigan Coastal Grants Program

By establishing a cooperative partnership with the CZMP, the LMCP will be able to administer a grants
program that seeks out opportunities to work with state and local agencies and other organizations to
accomplish its goals. The Coastal Grants Program will also facilitate a process in which the public can
participate in the identification of priorities for the coastal region.

The Coastal Grants Program will make funding available through an annual competitive grants process.
The LMCP will hold annual planning meetings to collect input on each year's priorities and to identify
emerging issues. The planning meeting will be open to agencies and organizations eligible to receive
coastal grants. The DNR will also form a stakeholders advisory group to provide input for the Coastal
Grants Program. The stakeholders advisory group will consist of representatives from northwest Indiana
and will be geographically representative as well as representative of the broad range of interests and
experience in the coastal region.

The Coastal Grants Program is organized into three categories:

e C(Coastal Natural Resources Protection and Restoration
e Coastal Community Enhancement and Sustainability
e Emerging Issues

Chapter 7 provides a detailed description of the Coastal Grants Program and other mechanisms associated
with funding the implementation of the LMCP.
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Coastal Program Area

The Coastal Program Area defines the lands and waters eligible for financial and technical assistance
through the LMCP. Based on public participation and comment, the proposed program boundary was
established to approximate the region's watershed. The watershed encompasses a majority of the area that
drains into Indiana's portion of Lake Michigan through it's rivers, streams, ditches, wetlands, lakes, and
groundwater. A watershed approach provides a comprehensive approach to planning for and managing
natural resources that focuses on producing environmental results while incorporating the communities
that depend on those natural resources. A watershed approach can also leverage financial and other
resources, improve coordination among intergovernmental jurisdictions, and reduce duplication of efforts
and conflicting actions.

The program boundary is located in the northern portion of Lake, Porter, and LaPorte counties and
extends into the Lake to the jurisdictional border with Illinois and Michigan. It excludes lands owned,
leased, or held in trust for the federal government. At its widest extent, the boundary extends away from
the shoreline 17 miles to the Crown Point area and at its narrowest point, less than 2 miles, just north of
Hudson Lake in LaPorte County. The boundary follows the 45-mile shoreline and the approximately 54
miles along an east-west trajectory across the Valparaiso Moraine.

Cities and towns in the Coastal Program Area include:

e  Whiting e Crown Point e Portage

e East Chicago e Merrillville e Valparaiso

e Hammond e Lake Station e  Chesterton

e QGary e New Chicago e Beverly Shores
e Highland e Hobart e Town of Pines

e  Munster e Ogden Dunes e Michigan City

e Dyer e Dune Acres e Long Beach

e Schererville e Burns Harbor e Michiana Shores
e Griffith e Porter e  Trail Creek

*Please refer to the detailed description of the Coastal Program Area in Appendix C to determine if a particular area is included.

Included within the boundary are lands subject to lake flooding and erosion, estuaries and wetlands,
ecologically significant areas formed by glacial Lake Michigan, coastal recreation areas, and areas of
cultural and historic significance to the region. A detailed description of the Coastal Program Area can be
found in Chapter 3 and in Appendix C.

Coastal Program Network

There are numerous state and local entities that are responsible for managing resources in the coastal
region. The role of these entities will remain unchanged. The LMCP sets forth a framework, based on
existing policies, laws, and programs, that links existing agencies and laws into a comprehensive system.
Through networking among members, state and local perspectives on the management of coastal
resources can be integrated. The network will lead to improved coordination, clear establishment of
priority issues, and a well-focused effort to meet those priorities.

Coastal Program Network Roles:

Local Governments not only develop and enforce local ordinances, but also act as delegates for
several state programs such as emergency response and floodplain management. Local governments are
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also active in economic development and land use issues in their communities. Through the LMCP, local
units of government will have an opportunity to obtain financial and technical assistance to develop and
implement inventories, plans, and community projects.

State Agencies implement a wide range of programs related to the management of coastal
resources. Through the LMCP document, the roles of major state agencies, existing policies and laws
under their responsibility, and provisions for public participation in State decision making are detailed.
The program document can therefore aid in the identification of state agencies that address various
management issues. Additionally, coordination, simplification, and streamlining will be encouraged
through the implementation of the LMCP.

Federal Agencies conduct many activities in the coastal region. By establishing a cooperative
partnership with the CZMP, Indiana's priorities will be represented at the federal level. Federal agencies
will be able to work directly with the Coastal Program Network to reduce duplication of effort, improve
coordination of projects, and to better understand priorities developed by the network.

Federal Consistency

Federal actions are usually exempt from state laws and regulations. Once Indiana's LMCP is approved by
the CZMP, federal actions which affect coastal resources must be conducted consistently to the maximum
extent practicably with the existing state laws detailed in the program document. Actions of federal
agencies subject to federal consistency include direct activities, federal licenses, permits, or other required
federal approvals to non-federal applicants, and financial assistance programs. Federal consistency
encourages early coordination and participation on federal actions that affect the Coastal Program Area.
A detailed description of Federal Consistency can be found in Chapter 11.

Coastal Areas of Significance

Some coastal areas are particularly significant or have special conditions that warrant increased attention.
These areas are distinguished by either their unique coastal-related qualities or the intense competition for
use of their resources. The coastal region boasts many existing initiatives that identify and address
significant areas. The LMCP will use the process of identifying Coastal Areas of Significance to seek out
these existing initiatives and partnership opportunities. State agencies, local governments, organizations,
and the general public can nominate coastal Areas of Significance.

Identification of Coastal Areas of Significance will bring heightened attention to the areas' special
conditions. In most cases, sufficient management authorities and regulations are already in place.
Therefore the solution is not to create additional agencies or regulations, but to focus and coalesce
existing management efforts. To accomplish this, Coastal Areas of Significance will be prioritized within
the Coastal Grants Program, will receive heightened attention toward improving interagency cooperation,
technical assistance, and supporting research and local planning.

Chapter 8 describes Coastal Areas of Significance through two categories:

Areas of Particular Concern (APC)- are identified as broad groups of coastal areas that face similar
problems for which priorities can be defined. These areas are significant for their ecological, recreational,
historic, cultural, or economic values. The LMCP document describes the primary issues facing the area,
guidelines on priority uses of these areas, and criteria for identification. The following are categories of
APC:

e Areas of unique, scarce, fragile, or vulnerable natural habitats
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e Areas of historical significance, cultural value, or substantial recreational value or opportunity
Areas of high natural productivity or essential habitat for living resources, including fish, wildlife,
endangered species, and the various trophic levels in the food web critical to their well-being

e Areas needed to protect, maintain, or replenish coastal lands or resources including coastal flood
plains, aquifers and their recharge areas, sand dunes, and offshore sand deposits

e Areas where development and facilities are dependent upon the use of, or access to, coastal
waters or areas of unique features for industrial or commercial uses or dredge spoil disposal

e Areas where if development were permitted, it might be subject to significant hazard due to
storm, slides, floods, erosion, and settlement

Areas for Preservation and Restoration (APR)- are specific areas that require protection or restoration for
their conservation, ecological, or recreational values. These are public or otherwise protected sites where
the preservation and restoration of the area's unique values are or will become the dominant public
policies. Although funds may also be used to acquire APR, Indiana remains sensitive to the potential
impacts on local economies that might result.

Summary

The LMCP represents the culmination of many years of effort by local, state, and federal agencies, with
substantial participation and contribution by local citizens and stakeholder groups. It also represents a
significant step in Indiana's efforts to develop a cooperative partnership under the Coastal Zone
Management Act. However, this program document is a dynamic plan that will, even following approval
by the Governor and CZMP, continue to be updated and modified to reflect the priorities of Indiana's
coastal region. The LMCP will be regularly enhanced through continued public participation so that it can
achieve its purpose to enhance the State's role in planning for and managing natural and cultural resources
in the coastal region and to support partnerships between federal, state and local government agencies and
organizations.
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Chapter 2: Indiana’s Lake Michigan Coastal Region

Physical Environment

Climate

Lake Michigan, the second largest of the Great Lakes, is the only Great Lake entirely within the United
States. However, because of movement of fish between Lake Michigan and Lake Huron and of its
discharge to Lake Huron, Lake Michigan is important internationally. Lake Michigan is 307 miles (494
km) in length and 118 miles (190 km) in width. With an average depth of 279 feet (85 m), Lake Michigan
holds 1,180 cubic miles (4,920 cubic km) of water with a retention time of 99 years.' The temperate
southern basin spans Illinois, Indiana, and Michigan and contains highly urbanized areas. Indiana borders
45 miles (72.5 kilometers) of Lake Michigan’s southern basin. The southern basin is relatively smooth
with a contour sloping to a maximum depth of approximately 558 feet (170 m).?

The presence of Lake Michigan alters the local climate in northwest Indiana. Although modifications of
climate are most pronounced within a mile or two of the shore, several lake-effect features extend about
25 miles (15.5 km) inland.” The lake significantly influences the entire Lake Michigan region in Indiana.

Compared to areas of similar latitude, Northwest Indiana can experience warmer falls, cooler springs,
higher humidity, increased fogs, winter cloudiness, and higher snow fall. The most critical factor
producing these climate modifications is the slower change of the lake’s surface water temperature
relative to the change of the adjacent land’s surface temperature. The normal annual ambient temperature
averages 50° Fahrenheit (10° C). Normal seasonal temperature averages 49° Fahrenheit (9.5 C) in spring,
72° Fahrenheit in summer (22° C), 54° in autumn (12° C) and 27° in winter (-2.7 C).*

Geology and Soils

The geology and soils of the Lake Michigan drainage basin were created during the late Pleistocene and
Holocene Epochs. “During the Pleistocene Epoch, the continental glaciers repeatedly advanced over the
Great Lakes region from the north. The first glacier began to advance more than a million years ago. As
they inched forward, the glaciers, up to 6,500 ft (2,000 m) thick, scoured the surface of the earth, leveled
hills, and altered forever the previous ecosystem.” As the glaciers retreated, sand, silt, clay and boulders
were deposited and large volumes of meltwater formed glacial lakes.

Malott (1922) ° divided Indiana into nine physiographic regions according to topography and the effect of
glaciers on the landscape. The Lake Michigan Region lies within the extreme northwestern part of the
Northern Lake and Moraine Region and includes the northern part of the Valparaiso Morainal Area and
the entire Calumet Lacustrine Plain.” During the late Wisconsin Age, ancestral Lake Michigan advanced

! United States Environmental Protection Agency and Government of Canada, The Great Lakes An Environmental Atlas and
Resource Book, (1995).

? Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, (1994).

3 Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p.23 (1994).
* Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p.25 (1994).
5 United States Environmental Protection Agency and Government of Canada, The Great Lakes An Environmental Atlas and
Resource Book, p. 7 (1995).

8 Malott, C. A., 1922, The physiography of Indiana, in Indiana Department of Conservation, Handbook of Indiana Geology:
Division of Geology.

7 Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 31 (1994).
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across the coastal region. As the glacial ice retreated about 12,000 years ago, fluctuating lake levels in
combination with wind and wave actions contributed to the formation of the physiography of the coastal
area.

The Valparaiso Moraine is the oldest end moraine in the Lake Michigan Region. As ancestral Lake
Michigan advanced across the region, the Valparaiso Moraine formed along the limits of the glacial ice.
The crest of the moraine forms most of the drainage divide between the Kankakee River Basin to the
south and the Lake Michigan Region to the north.®

The Calumet Lacustrine Plain lies between the Valparaiso Morainal Area and Lake Michigan. The plain
ranges in elevation from about 580 feet (177 m) at the present shoreline to as much as 760 feet (232 m)
above mean sea level (m.s.1.) at dune-capped beach ridges.” The Indiana Dunes National Lakeshore and
the Indiana Dunes State Park in northern Porter County, areas where the physiography is relatively
unaltered, served as research sites where data was collected on the major physiographic features in the
Calumet Lacustrine Plain.

The Calumet Lacustrine Plain consists of a topography referred to as ridge and swale; this topography is
characterized as relict dune-capped beach ridges separated by extensive interridge marshes. Three relict
beach ridges mark semi-stable shorelines of ancestral Lake Michigan during its late Pleistocene and
Holocene history.'” The Glenwood Beach, Calumet Beach and Toleston Beach occur within the Calumet
Lacustrine Plain.

The Glenwood Beach is a relict beach that occurs on the lakeward side of the Valparaiso Moraine.
Although the beach complex is a discontinuous ridge, Glenwood Beach is the highest dune and beach
complex in the Lake Michigan region. The crest of the dune and beach complex has an average elevation
of about 650 feet (198 m) above m.s.L."!

The Calumet Beach is adjacent to the Glenwood Beach, on its lakeward side. However, it truncates
Glenwood Beach near the town of Tremont in Porter County. Dune-capped areas of the Calumet Beach
have an average elevation of about 630 feet (192 m) above m.s.l. and the foreshore deposits have an
average elevation of 607 feet (185 m) above m.s.l. Calumet Beach deposits consist of dune sediments
overlying beach and nearshore sediments. '

Closest to Lake Michigan and therefore the youngest dune and beach complex is the Toleston Beach. The
landward part of this complex consists of linear ridges of fused cone-shaped or parabolic dunes separated
by interdunal wetlands, and the lakeward portion is comprised of large dome-shaped and small parabolic
dunes, as well as over 150 beach ridges in its western part. Elevations at the top of large domal dunes are
as much as 750 feet (229 m) above m.s.l. Foreshore, upper shoreface and back-barrier lacustrine deposits
occur in the internal core of the complex. The top of the foreshore sequence of the Toleston Beach ranges
from 597 to 603 feet (182 m to 184 m) above m.s.l. Modification of the Toleston Beach is still occurring
in the eastern part of the region because of the reorientation of dominant wind direction across Lake
Michigan."

8
Id.
? Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 32 (1994).
10
Id.
U d.
21d.
13 Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 35 (1994).
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Today, the lakebed of southern Lake Michigan begins at the shoreline with sand. Gravel occurs from 50
to 100 feet deep and in the deep parts of the lake, mud predominates.'* The Calumet Lacustrine Plain has
many wetlands that occur in the swales between beach ridges. In addition to wetlands formed due to a
gentle relief, wetlands formed in wide floodplains and as temporary ponds.

Hydrologic Resources and Changes in the Lake Michigan Basin in Indiana

Lakes

Many fresh water lakes lie within the Lake Michigan region. Lakes were formed through depressions
carved by the glaciers, buried glacial ice, inter-ridge swale depressions, isolation of old river channels that
became oxbow lakes, and artificially created pits and impoundments. The two largest artificial
impoundments in the coastal region are Lake George in Hobart and Lake Louise in west Central Porter
County. "An unknown number of lakes in the region have been totally destroyed or greatly diminished in
size by drainage or infilling.""” Three lakes were known to exist at the western edge of the Calumet
lacustrine plain, Wolf, George, and Berry Lakes.

Only Wolf Lake remains primarily intact today. Wolf Lake once flowed north into Lake Michigan. Many
early accounts of the lake prior to extensive settlement describe a haven of wildlife and natural beauty.'
Wolf Lake today consists of seven interconnected, artificially divided basins with their center along the
Indiana-Illinois state line. The lake has a surface area of approximately 385 acres and a maximum depth
of approximately eight feet. The City of Hammond owns the majority of Indiana's Wolf Lake shoreline,
which supports a city beach and park. Also in Hammond is George Lake. Once a much larger lake,
George Lake is now a 78-acre shallow lake, having a maximum depth of approximately 12 feet.

An important oxbox lake is located at Kennedy Park in Hammond. This lake was formally part of the
Little Calumet River and formed when a loop of the river was levied and excavated. The levee separated
the lake from the river and a small culvert connects both bodies of water at normal water levels. Lagoons
were also formed by modification of the Grand Calumet River. Marquette Park Lagoons, once the mouth
of the Grant Calumet River, is a 25.6-acre lake partially owned by the City of Gary and by the Indiana
Dunes National Lakeshore. Marquette Park Lagoons are divided into two basins. The western lagoon is
located partially on U.S. Steel property. This lagoon is connected to Marquette Park by a shallow channel.

Impoundments have been created at Lake George in Hobart and Lake Louise near Valparaiso. Lake
George is an impoundment of the Deep River originally created to power a gristmill. It is the largest lake
in the region with a surface area of approximately 270 acres. Lake Louise is the second largest lake with a
surface area of 228 acres. It was created by an impoundment of Salt Creek and is privately owned.

Two borrow pit lakes were created by the construction of the interstate system. Grand Boulevard Park
Lake at Lake Station is 40 acres and has a maximum depth of eight feet. This is now a city park with a
beach and boat ramp. Rosser Park Lake is a 40-acre lake with a maximum depth of 26 feet. The lake is
located at the junction of 1-80/94 and I-65.

Several inter-ridge lakes still exist in the Coastal region. Watershed drainage alterations and natural
succession has altered the structure of these lakes and reduced their extent considerably. Near the Porter
and LaPorte county line are Long Lake, Mud Lake, Blag Slough, and Little Lake. Long Lake was the

' Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 45 (1994).
'3 Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 72 (1994).
6 Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 72 (1994).
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largest of the interdunal lakes. Early surveyors described Long Lake as more than three miles long, almost
five miles if one includes the marshes extending from its eastern end.'” Mud Lake is the second largest of
the interdunal lakes. Just a few miles east of Long Lake, it was drained and filled for industrial
construction. Early surveys indicate that Mud Lake may have once covered 160 acres. Blag Slough and
Little Lake were drained for development of the Town of Dune Acres. They have returned to open water
asa reslglt of ground-water level changes associated with development of a nearby dike and fly ash

ponds.

Additional lakes can be found throughout the coastal region. Many are scattered along floodplains and
some have begun to undergo eutrophication. This is a process in which open water is gradually filled by
sedimentation and plant growth. Some of these lakes are now classified as wetland marshes or palustrine
wetlands.

Wetlands

"Wetlands are a major hydrologic feature of the Lake Michigan Region. In general terms, wetlands occur
where the ground water table is usually at or near the ground surface, or where the land is at least
periodically covered by shallow water.""” Based on a 1981 inventory by the U.S. Fish and Wildlife
Service, the region contains about 7,242 wetlands covering a total of approximately 65 to 68 square miles
or rough 11% of the total land area.” There are three categories of wetlands in Indiana that are described
by the U.S. Fish and Wildlife Service: Lacustrine, Riverine, and Palustrine. Lacustrine wetlands are
permanently flooded lakes; Riverine wetlands are contained within a channel that carries flowing water;
and Palustrine wetlands are found in areas that support shallow water for a portion of the growing season.

Based on inventory data palustrine wetlands constitute about 98% of the region's wetlands and about 92%
of the total wetland area. Examples of palustrine wetlands include marshes, swamps, bogs, sloughs, and
fens. Palustrine wetlands characterized by forest vegetation and those characterized by emergent
vegetation, such as cattails, together constitute 59% of the wetlands and 76% of the wetland area.

About 50% of the region's wetlands are either seasonally flooded or temporarily flooded. These wetlands
serve important roles in the watershed, but can be difficult to identify when they are not flooded. The
region also supports several small wetlands. "About 40% of the region's individual wetlands are one acre
or smaller; 48% are between one acre and 10 acres; 10% are between 10 acres and 40 acres; and 2 percent
are greater than 40 acres."”'

As settlement began in the Lake Michigan area, wetlands were generally considered wastelands,
undesirable for farming and development. The marshland areas were primarily used for food from the
plants and small animals found there. In 1850, Congress gave the "swamp lands" of the country to the
individual states in which they were located. The swamplands were to be sold and the money used to
drain and "reclaim" the lands. Swampland in the Calumet region sold for an average of $1.25 per acre.”

Between the Calumet Beach Ridge (a narrow area just south of the west arm of the Little Calumet River)
and the Lake Michigan dunes, a vast wetland referred to as the Great Marsh existed. Wetlands dotted
other areas of the dunes and further inland; however, none were as continuous as the wetland north of the
Calumet Beach Ridge. From Michigan City west through the Indiana Dunes National Lakeshore was the

'7 Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 74 (1994).
18

Id.
' Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 64 (1994).
2% Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 64 (1994).
2! Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 68 (1994).
22 Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 60 (1994).
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Great Marsh, which averaged half a mile in width. The Great Marsh was centered on Dunes Creek, which
flowed to Lake Michigan between the dunes. To the west of the Great Marsh, the wetland narrowed to
approximately one-quarter mile. Further west, the wetland broadened again to encompass the lower
meanders of the Little Calumet River. The enormous wetland complex evolved as back waters of Dunes
Creek and the Calumet Rivers, and as lagoons that were left standing after Lake Michigan finally
retreated to its present lake level. **

Portions of the Great Marsh still exist at its eastern- most points. A remaining example of the pockets of
wetlands among the dunes may be found behind the foredunes on present-day West Beach near Ogden
Dunes. There were also parallel beach ridges with intervening swales, which contained classic interdunal
wetlands such as the ones found in Miller Woods at Gary.**

Rivers and Streams

The surface waters of the Lake Michigan coastal area include: Lake Michigan; the Little Calumet River,
Grand Calumet River, Turkey Creek, Deep River, Salt Creek, Coffee Creek, Dunes Creek, Trail Creek,
and the Galena River; several smaller tributaries and man-made ditches; many natural and man-made
lakes; ponds and man-made excavations; and scattered remnants of marshes, swamps, and other wetlands.
* The present hydrology of the Lake Michigan coastal area in Indiana is significantly changed from what
existed before development. The industrialization and urbanization that began in northwest Indiana during
the late nineteenth century extensively altered the natural landscape and natural drainage patterns.

The Grand Calumet River and the Little Calumet River have undergone extensive changes by both man
and nature. At one time, these two rivers were a single waterway that followed a hairpin course. The
source was in LaPorte County near its western boundary. The river flowed west through Porter and Lake
Counties into Illinois. In Illinois the river flowed toward the northwest and then sharply curved to the
northeast and re-entered Lake County. The river finally emptied into Lake Michigan at what is now
Marquette Park in Gary.

A second waterway formed in early 1800 when Native Americans opened a new channel to Lake
Michigan in Illinois. Canoes were pushed and pulled through the marshes between Wolf Lake and Lake
Calumet until a permanent channel was opened to Lake Michigan about twelve miles south of the
Chicago River. The southern river, flowing west across the Calumet region and discharging into the Lake
from Illinois became the Little Calumet River. The northern river, flowing east and discharging into Lake
Michigan in Indiana became the Grand Calumet River.

The mouth of the river in Illinois was cleared in 1870 for the development of Calumet Harbor. By 1872
the mouth of the river in Indiana was so clogged with aquatic vegetation and sand that it no longer could
empty into the Lake. A map made by the US Topographic Bureau in 1845 showed that the Grand
Calumet River no longer flowed into Lake Michigan in Indiana. Instead, the current had been reversed
and its waters flowed with the Little Calumet in Illinois. ** The present outlet for the Grand Calumet
River in Indiana was created in the 1900s when the Indiana Harbor and Ship Canal was constructed.”’

The Lake Michigan watershed was further modified when Hart Ditch was constructed from the town of
Dyer to a site near Munster in 1850 to improve local drainage. The watershed of Hart Ditch was enlarged

“Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 59 (1994).
?* Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 60 (1994).
% Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 59 (1994).
26 Moore, P. The Calumet Region: Indiana’s Last Frontier, p. 11 (1959).

%7 Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 61 (1994).
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when Cady Marsh and Spring Street Ditches were created to drain areas where Highland, Griffith and
Schererville are now located. In 1908, Randall Burns of Chicago launched an effort to ‘reclaim’ the land.
The high sands of the Tolleston Beach and the dunes separating Cady marsh and Lake Michigan were cut.
The flow of the Little Calumet River and the Deep River, which joins the Little Calumet, were diverted
into the lake just east of Ogden Dunes. The Little Calumet River was also dredged to the mouth of Salt
Creek. These projects reclaimed more than 20,000 acres in Porter County and in Gary.”®

In 1922, the construction of the Calumet Sag Channel drastically altered the hydrology of the Lake
Michigan area. The new channel connected the Little Calumet River at its hairpin turn in Illinois to the
Chicago Sanitary and Ship Canal. Runoff from part of the Little Calumet River watershed was
permanently diverted from the Lake Michigan Basin to the Mississippi Basin.”

In 1926, Burns Ditch (now Portage Burns Waterway) was completed, changing the nature and course of
the Little Calumet River. Because of periodic floods of the Little Calumet, the surrounding area was a
marshland. The river would flow over the roads of Gary. In winter, ice jams also formed at the Broadway
Bridge. Dredging is still conducted along the Calumet River system to maintain navigation channels at
authorized depths to accommodate deep-draft vessels. Contaminants in dredged spoil from portions of
the river, however, pose serious environmental concern. The flood plain of the Little Calumet River and
its tributaries is one of the most flood-prone areas in the state. In 1980, the Little Calumet River Basin
Development Commission was created by state statute to provide non-federal sponsorship and funding for
flood control, recreation, and recreational navigation improvements along the Little Calumet River in
Lake and Porter Counties.™

Natural History

Lake Michigan

Today’s Lake Michigan has similar characteristics of other deep, cold lakes, but is relatively young due to
its glacial origins. The lake’s food chain is also relatively young, simple, and easily disrupted. For
example, “benthic drift organisms, which are microscopic life forms fed upon by smaller fish, are an
important part of the food chain and are of relatively few types”. *' The food chain consists of two
separate but overlapping parts: the pelagic food web associated with offshore, open water and the benthic
food web associated with the bottom. Both parts of the food chain are based on planktonic algae produced
in surface waters. >

The glacial origins of Lake Michigan also greatly influenced the types of organisms that colonized the
lake. “Lake Michigan’s native fish community was largely a result of recolonization of species and
evolution of endemics following retreat of the Laurentian Glacier, which began approximately 11,000
years ago. By the time of European settlement in the mid-1800s, 79 fish species inhabited Lake Michigan
proper and an additional 40 were recorded from tributaries”. ** The two main predators were the lake trout
and the lake whitefish. Many species spawned in both the lake and in the tributaries.

% Moore, p. 13 (1959).

 Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 61 (1994).
3% Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, p. 62 (1994).
3! Hedge, Martin Michelle, 1998. The Southern Tip of the Big-Sea Waters: The Lake Michigan Natural Region, Chapter 27 in
The Natural Heritage of Indiana. Marion T. Jackson, Editor. Indiana University Press.

32 Eshenroder, R.L., et al., 1995. Fish-Community Objectives for Lake Michigan. Great Lakes Fishery Commission Special
Publication 95-3.

P 1d.
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The most abundant and well-known species were those commercially fished. Native people and European
settlers found the whitefish, lake trout, lake sturgeon, nine-spine stickleback, longnose dace, longnose
sucker, lake herring, and Lake Michigan muskellunge, among others. “Commercial fishing began about
1820 and expanded about 20% per year”. ** By 1879 it was reported that whitefish were depleted in some
nearshore locations. In addition, other species had become commercially important: sturgeon, lake trout,
lake herring, and deepwater ciscoes. As some stocks became depleted, commercial interests targeted lake
herring and deepwater ciscoes. Eventually yellow perch was added to the list of commercially important
fish, especially for the southern end of the lake.

The yellow perch population on Lake Michigan is currently in severe decline. In response to declining
yellow perch population, harvest regulations on sport and commercial fishermen were tightened. In 1997,
commercial harvest of yellow perch was indefinitely suspended. Sport anglers had the daily bag limit
reduced to 15 perch per day in 1997. **

Terrestrial Habitats

(The following is an excerpt from Post, Tom 1998. The Natural Heritage of Indiana. Marion T. Jackson, Editor.
Indiana University Press.)

Inland is the Northwestern Morainal area, covering portions of Lake, Porter, and LaPorte counties plus a
fraction of St. Joseph County. What this region lacks in size, it more than makes up for in biological
diversity, particularly in the number of rare plant species. This great diversity is due to many factors,
including the varied topographic relief. More than 300 feet (984 m) of elevational difference occurs from
the top of the Valparaiso Moraine to the shore of Lake Michigan. This difference creates many
microclimates and niches, which in turn harbor a variety of plant species.

A second factor contributing to this great diversity is the biological meeting ground at the southern end of
Lake Michigan. Here elements of three biomes meet: the prairie, the eastern deciduous forest, and the
northern boreal forest. It is not unusual to find a prairie plant such as little bluestem grass growing with a
northern jack pine, while nearby are eastern forest trees such as American basswood. The moderating
effect of Lake Michigan also plays a role by keeping conditions cooler near the lake, allowing more-
northern plants to live far south of their normal range.

The Northwestern Morainal Region is composed of three sections: Valparaiso Moraine, Chicago Lake
Plain, and Lake Michigan Border. All share certain plants and animals in common, but each has its own
unique character.

In walking the length of the Valparaiso Moraine, all major community types of northern Indiana are
encountered. The high, rolling hills of the eastern end of the moraine originally were cloaked in mesic
forests of American beech, sugar maple, tuliptree, and red oak, with an abundance of characteristic spring
wildflowers. Interspersed among the hills were a variety of wetlands ranging from shrub swamps of
buttonbush to kettle lakes with floating mats of yellow spatterdock, white water lilies, and water shield.
Two of the more interesting wetland types in this section are fens and bogs, and excellent examples of
both remain today.

Farther west in Porter and Lake counties, the forest thinned into oak openings dominated by bur and white
oaks. The true tallgrass prairie, characterized by big bluestem grass, Indian grass, compass plant, prairie
dock, leadplant, and purple prairie clover, was found in western Lake County and extending into Illinois.

34
Id.
% Indiana Department of Natural Resources, Lake Michigan Strategic Plan, Division of Fish and Wildlife, p. 7 (1997).
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Located below and northward of the Valparaiso Moraine is the bed of glacial Lake Chicago. Sands and
mucks underlie this flat, poorly drained area. As a result wetlands were numerous, especially along the
Little Calumet and Grand Calumet Rivers. Much of this area has become highly industrialized and
urbanized, but small, high-quality remnants still remain to give us an idea of the natural history of the
region.

Perhaps the most interesting feature of this section is the swell and swale topography. This mosaic of
alternating east-to-west wetlands and uplands originally consisted of more than 100 ridges extending
south from Lake Michigan. Wetlands varied from shrub swamps to cattail and bulrush marshes, with
floating aquatics such as pond-weed, pickerelweed, water lilies, and milfoils present. Sand prairie and
savanna occurred on the tops and sides of the dry, sandy ridges. Prairie was composed of little bluestem,
sand reed grass, blazing star, spiderwort, among other species. The savannas had many of the same prairie
species but also included more typical species such as black oak, bracken fern, wild sarsaparilla, lupine,
and goat’s-rue. An outstanding example of this landscape is preserved in Clark and Pine Nature Preserve
[in Gary].

In the extreme eastern portion of this section, a forest with distinct northern affinities developed on poorly
drained soils. It is known today as a boreal flatwoods natural community. Standing water and tip-up
mounds made by tree windfalls were common. Overstory trees included northern pin oak, black gum, red
maple, tuliptree, and white pine. The ground flora was an interesting assemblage of several ground pine
species, wintergreen, partridge berry, and gold thread scattered among fronds of royal and cinnamon fern.

The Lake Michigan Border Section is perhaps the most easily recognized section within this natural
region. It occupies a narrow strip of land, at best a few miles wide, immediately adjacent to Lake
Michigan from the eastern edge of Lake County to the Michigan State line. The most prominent physical
features in this section are tall sand dunes towering in some areas more than 175 feet above the lake.

Starting at the water’s edge and proceeding inland, one passes through several interesting communities
beginning with the beach itself. The beach, baked by summer sun, windswept all year long, and pounded
by winter storms, presents harsh conditions for plant life. Annuals such as sea rocket, bug-seed, and
seaside spurge make their homes there. Just inland are the foredunes, which have become stabilized by
deep-rooted grasses such as little bluestem, beach grass, and sand-reed grass. Shrubs such as red-osier
dogwood, aromatic sumac, sand cherry, and prostrate juniper add color and diversity to the foredunes.
The federally threatened Pitcher’s thistle occasionally occurs on the foredunes. This species is found only
along the shores of Lake Michigan and Lake Huron.

Scattered among the foredunes are shallow depressions created by winds scouring the dunes. These areas
usually retain water all year long and are called pannes. Characteristic plants include Kalm’s lobelia,
fringed gentian, rose gentian, stiff aster, and bladderworts. Many of these plants also occur in fens in the
uplands of the moraines.

After an exhausting climb into the high dunes, two different types of plant communities are encountered.
Savannas dominated by white and black oaks with an understory of Pennsylvania sedge, bracken fern,
lupine, and other sun-loving wildflowers are found on dry, sunny, south-facing slopes. Cool, north-facing
slopes have species that are more mesic, such as red oak, basswood, flowering dogwood, and hepatica.
Scattered through the dunes are stands of white pine and jack pine, remainders of the cooler climate
typically found farther north.

Botanists have long come to the northwest part of Indiana to see this wide diversity of plant species

growing in proximity to each other. No other region of the state has such a rich and varied flora.
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Socioeconomic Characteristics

Historical Perspective on the LLake Michigan Region

Settlement of the region was greatly influenced by the region's natural resources. The abundant fish
community of Lake Michigan supported a productive commercial fishery that in turn supported many
associated industries. Commercial over-fishing was just one of the major factors that negatively affected
fish communities of Lake Michigan and its tributaries. The unintentional introduction of sea lamprey was
another important event that altered the fish community. Sea lampreys were first identified in Lake
Michigan in 1936. They gained access to the upper lakes through the development of shipping channels
that connected the Great Lakes to the ocean. Lamprey populations grew rapidly as they adapted to
parasitizing lake trout and burbot. The sea lamprey contributed to the collapse of top predator populations
(lake trout and burbot) by the late 1940s. *

After World War II, nylon gill nets proved to be a valuable tool to commercial fishermen targeting lake
trout and other species. In the middle 1940s millions of pounds of lake trout were commercially caught in
each state; however, by the middle 1950s the commercial catch was less than 1,000 pounds, lakewide. A
combination of over-harvest and predation by sea lampreys eventually extirpated lake trout from Lake
Michigan.’’

The proliferation of alewife was the third major factor that drastically affected the ecology of Lake
Michigan. Alewife invaded (again through man-made channels) in 1949. Elimination of top predators due
to invasion by the sea lamprey allowed the alewife to proliferate and further disrupt the native food webs.
By the middle 1960s approximately 80% of the biomass in Lake Michigan consisted of alewife.”®

The alewife is a planktivorous (plankton eating) fish and its great abundance depressed the plankton
population needed to foster native planktivores. Additionally, direct predation by alewives on larval fish
of several species is believed to have contributed to the extinction of three species of deepwater ciscoes
and suppression of emerald shiner, lake herring, yellow perch, and deepwater sculpin. *°

In addition to direct influences on the fish populations, indirect impacts have been documented due to
poor land-use practices, dam construction and water pollution. These have impacted fish populations by
restricting access to spawning grounds, physical alterations of spawning grounds, and degraded water
quality.

The process of rehabilitating the fish community in Lake Michigan began in the middle 1960s. First, a
lampricide was used to control the number of sea lampreys; the suppression of sea lampreys was a
necessary prelude to the reestablishment of piscivores (fish-eaters) and this suppression remains essential
today. Lake trout restocking was started in 1965. Coho salmon and chinook salmon were introduced in
1966 and 1967 respectively, by the State of Michigan. Commercial harvest of salmonids was eventually
restricted or eliminated.*

The salmon species fared well and an almost instantaneous sport fishery developed when the mature fish
homed-in on their natal streams. The clamor was on for the other Lake Michigan states to introduce
salmon as well.

3¢ Indiana Department of Natural Resources, Lake Michigan Strategic Plan, Division of Fish and Wildlife, p.1 (1997).
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3% Indiana Department of Natural Resources, Lake Michigan Strategic Plan, Division of Fish and Wildlife (1997).
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Indiana started releasing salmon in 1969. In 1975 Mixsawbah State Fish Hatchery opened and the Bodine
Hatchery came on line in 1983. These two hatcheries are capable of producing in excess of 1,000,000 fish
(65,000 pounds) annually, solely for stocking Indiana’s part of Lake Michigan and its tributaries. Coho
and chinook salmon are reared along with 2 strains of steelhead trout. Today, resource agencies annually
stock approximately 15 million trout and salmon into Lake Michigan.

As the massive stocks of salmon and trout started to reduce the abundant population of alewives in Lake
Michigan through predation, populations of many native species that had been suppressed by alewife
started to rebound. Most notable for sportsmen and commercial fishermen was yellow perch. In general,
the yellow perch population grew consistently until 1992. The commercial harvest was reported to be 1.6
million pounds (3.5 million-kg) in that year."'

Smallmouth bass and several other gamefish are native to Lake Michigan. Relatively shallow water and a
shifting sand bottom with little structure dominate the southern shore of Lake Michigan. With the
construction of new breakwaters made of various sizes of rock, habitat increased and therefore the
abundance of smallmouth bass and other native fishes have also increased.

Unfortunately, exotic species continue to invade and disrupt Lake Michigan’s fish community. Several of
today’s invaders entered the lake community through ballast water discharge. The spiny water flea
(Bythotrephes cederstroemi), a large zooplankton that preys on small-bodied zooplankton, became
prominent in 1986. The spiny water flea may compete with larval natives for resources and disrupt the
food web. Other invaders from ballast water that may perturb the fish community are the zebra mussel
(Dreissena polymorpha), the ruffe (Gymnocephalus cernuus) and the round goby (Neogobius
melanostomus).

It is clear that previous unintentional introductions of exotic species have had profound impacts on the
Lake Michigan fish community. However, the effects of recent invaders are still yet to be determined.
The potential for introduction of exotic species continues to be a major threat to the Lake Michigan
ecosystem.

On the Shores of Lake Michigan

Indiana has a rich heritage of significant historical and cultural resources that place Hoosiers in our
national history. The prehistory of Indiana ranges from ca. 10,000 B.C. to approximately 1,650 A.D.
when early historical accounts of the area begin to appear. Indiana’s location among different Great
Lakes-Riverine cultural areas and its geographic and environmental setting bordering the Southeast and
Upper Great Lakes area created a number of unique cultural and historical resources. Historic Native
Americans were first recorded in Indiana in the 17" century. The Potawatomis occupied areas along the
Indiana-Michigan border. The first Europeans may have entered Indiana as early as 1660. They included
missionaries, explorers, and fur traders. Father Jacques Marquette, a priest from a mission in Mackinaw,
Michigan was probably the first European to enter Indiana during his travels around the southern tip of
Lake Michigan in 1674.%

During the settlement period beginning in the early 1700’s, many immigrants arrived from the southern
states, France, Germany, Britain, Ireland, and the Mid-Atlantic States. They settled tight-knit pockets in

41
Id.

2 Indiana Department of Natural Resources, Division of Historic Preservation and Archacology, 1998. Indiana’s Cultural

Resources Management Plan 1998-2003.
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rural communities in northern Indiana and contributed to the labor force by building canals, railroads,
factories, and trades. African-Americans were also among early settlers. Some African-Americans entered
as slaves, however, the terms of the Northwest Ordinance forbade slavery. These immigrants and former
slaves became Indiana’s first African-American residents. In part due to a segregationist atmosphere in
Indiana in the latter part of the 19" century, major city centers like Gary became the focus of large
African-American populations. A rich ethnic heritage grew in northwestern Indiana including churches,
schools, farmsteads, jazz clubs, neighborhoods, and businesses.*

An early dependence on water characterized the developing cities of the Great Lakes. The major
settlement period of the Great Lakes region coincided with the rapid development of industrial
technologies and processes. Proximity to productive agricultural land and access to important raw
materials, coupled with a growing labor force, gave the region an unparalleled advantage in domestic and
overseas markets. Direct application of waterpower had a more limited role in the Great Lakes cities
compared with places inland; rather, water transportation was the foundation of shore-based
manufacturing and related activities.

“Water-intensive industrial operations, whether located on the waterfront or nearby, were a natural result
of water availability."** In the Upper Great Lakes, massive movements of iron ore from northern
Minnesota and Michigan to Indiana and neighboring states helped make the Great Lakes transportation
system the busiest in the world for many years. The shipping ‘backbone' of Great Lakes commercial
navigation was made possible with the construction of a ship canal and lock system, opened in 1855 at
Sault St. Marie, Michigan. One unfortunate consequence of "the pall-mell industrial era" was
environmental degradation. "The binational region's bountiful resources which helped sustain economic
growth also were depleted, in some cases recklessly.” *°

The pattern generally applicable to the Upper Great Lakes also applied to Northwest Indiana. Agriculture
and fishing were important early commercial ventures, uses still important in the region, but access to raw
materials and ready transportation led to rapid industrialization.

Between 1852 and 1865, the first railroads were built to reach Chicago allowing the Midwest to be
accessible to the greater population. Soon stations and shipping points were established along the routes,
eventually forming the nucleus of the towns to be established. Among these points were Porter, Calumet
(Chesterton), Lake Station, and Dyer. The railroads allowed goods to be transported from the east rapidly
and allowed raw materials to be brought in for new development.

Interest in a harbor on Trail Creek in Michigan City dated from the early 19" Century, owing in part to
the construction of the Michigan Road north from Indianapolis. In 1836, Congress appropriated $20,000
for harbor improvements, and additional appropriations followed in the next two years. Early efforts were
generally unsuccessful, however, and the port declined; the "whole story is one of inefficiency,
government red tape, and bad politics.”*® Following the Civil War, there was renewed interest in the
harbor, and roughly $1 million was expended through 1897 to improve and manage its facilities. In the
1890s, there were sailing vessels and steam freighters using the area. Small schooners were "so thick that
they had to be parked double until they could get to the dock and unload.” *’

* Indiana Department of Natural Resources, Division of Historic Preservation and Archaeology, 1998. Indiana’s Cultural
Resources Management Plan 1998-2003.

4 Allardice and Thorp, A Changing Great Lakes Economy: Economic and Environmental Linkages, State of the Lakes
Ecosystem Conference (August1995).

4> Allardice and Thorp, A Changing Great Lakes Economy: Economic and Environmental Linkages, State of the Lakes
Ecosystem Conference (August1995).

6 Munger, Michigan City's First Hundred Years, 31-32 (1969).

4T1d., at 49-50, quoting a former resident, O. K. Deming.
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Also in Michigan City, the Haskell and Barker Car Company developed a business manufacturing train
cars for the Union Army during the Civil War. In 1869, the company produced 600 cars a year;
production increased to 1,000 cars annually by 1879 and 6,000 annually by 1894. In that year, the
company employed 3,500 men. "They were using 150,000 tons of iron, 75,000 tons of coal, and
100,000,000 feet of lumber annually.” 48

Until the twentieth century Indiana’s shores of Lake Michigan were relatively wild. Chicago was growing
rapidly and industries needed land on which to expand. United States Steel chose what would become
Gary for a new "ground up" plant, attracted to the southern extremity of Lake Michigan where "the
greatest tide of transportation in the world" could be found. The first boat from Minnesota bearing steel
entered its Indiana Harbor in 1908, and production began the following year. ** Other growth occurred in
the area, including the Hubbard Steel Foundry Company (1910), the Sinclair Refining Company (1915),
Youngstown Sheet and Tube Company (1923), and the Roxana Petroleum Corporation--later Shell Oil
(1928). The Indiana Harbor enjoyed an active trade, with principle receipts in the early 20th century
including iron ore, coal, limestone, gypsum, wood pulp, and palm oil.”’

When the United States Steel Corporation built its industrial complex in Gary, it moved the Grand
Calumet River channel about 1.5 miles south. During mill operations, millions of gallons of water were
pumped each day from Lake Michigan and eventually discharged into the river. In addition, water from
the new roofs and paved streets of Gary eventually returned to the Grand Calumet River.

Standard Oil moved its operations to Whiting to be closer to the Midwest market. There were more
railroads converging in Chicago than anywhere else in the world and the lake provided cheap water for
transportation and industrial uses. Sand ridges were leveled and wetlands were filled. Water lines were
constructed into Lake Michigan to bring water into the plant and eventually the city. Sewers were also
built to drain Berry Lake and the low areas near the refinery.”!

Inland Steel found its origins in open-hearth furnaces and mills begun in present-day East Chicago in
1901. The company was the largest industry to move to East Chicago. The plant rapidly expanded as the
Indiana Harbor and Ship Canal was nearing completion. In 1907, the Indiana General Assembly enacted
legislation allowing industries to fill Lake Michigan to the limits of the state’s jurisdiction. The filling
process allowed Inland to dispose of steel waste, slag, and continue to expand operations lakeward.*

Midwest Steel and Bethlehem Steel companies also looked to Indiana for a new harbor. In the late 1950°s
and early 1960’s the companies bought land in the dunes. The harbor constructed near Burn’s Ditch
(Portage Burns Waterway) provided a successful port on the Great Lakes for these companies.”
Residential communities were built along the shoreline including Dune Acres and Beverly Shores.

8 Nicewarner, Michigan City, Indiana: The Life of a Town, 127-129 (1980).

*W.P.A., The Calumet Region Historical Guide, 151-161,(1939).

*01d. at 218-230.

I Moore, 193 (1959).

52 Moore, 235 (1959). Moore explains that the Indiana General Assembly passed the "made-land" law, which permitted industries
to fill in Lake Michigan out to the limits of the state’s jurisdiction. "Federal control over the Lake began at the depth of twenty-
two feet, at which point the water was considered navigable. As the Lake was filled in, industries could obtain a deed from the
state for the land thus made for $25.00 an acre. The companies were required to pay $100.00 a year taxes for each acre acquired."
53 J.Sullivan, A Descriptive History of Land Use, The Indiana Dunes Story: How Nature and People Made a Park, 20 (1984).
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Historic Commodities

Sand was realized as a valuable commodity and provided a source of income for many years. Railroads
needed sand for track elevation and municipalities needed sand for filling wetlands. The site of the
Chicago World’s Fair, the Columbian Exposition of 1893, was filled with sand from the areas just east of
Miller. Railroads were built along the side of dunes so those steam shovels on the cars could shovel sand
directly into the cars. Sand was also sucked from the shallow waters of Lake Michigan by barges. In
1898, more than 300 cars of sand were shipped from the Dune Park station every day.™*

Natural resources other than sand were also found to be a source of income. The dunes were filled with
white pine and cedar, allowing sawmills to prosper due to the plentiful timber. Roads, buildings, and
boats were built with the lumber taken from the shore areas. Rich deposits of lake clay and boulder clay
stimulated a brick and tile business bringing the establishment of the City of Hobart and the Town of
Porter. Abundant wildlife also fueled trade. Fish and furbearing animals continued to be a source of
income for new settlers as they were for the Native Americans and early traders.

Conlflicts began to arise over land use of the lakeshore region and the accompanying dunes. Industry was
interested in port development on Lake Michigan and many residents were interested in preserving the
natural beauty of the area. The first official act to preserve the dunes and wetlands along the south shore
of Lake Michigan was the creation of Indiana Dunes State Park in 1925 between Dunes Acres and
Beverly Shores. In 1966, Congress devised a compromise between the two conflicting uses by creating
both the Port of Indiana, also known as Burns International Harbor, and the Indiana Dunes National
Lakeshore.

Current Land Uses

Population Characteristics

Six cities (Hammond, East Chicago, Whiting, Gary, Portage, and Michigan City) and six towns (Ogden
Dunes, Burns Harbor, Dune Acres, Porter, Beverly Shores, and Long Beach.) are located along the Lake
Michigan shoreline. The unincorporated residential community of Duneland Beach and a small part of the
unincorporated area of Michiana Shores also occur along Indiana’s shoreline. The watershed includes
portions of the following political townships: North, St. John, Hanover, Calumet, Ross, Center, Hobart,
Ross, and Winfield in Lake County; Portage, Union, Porter, Westchester, Liberty, Center, Morgan, Pine,
Jackson, and Washington in Porter County; and Michigan, Coolspring, New Durham, Springfield, Center,
Galena and Hudson in LaPorte County.

The 2000 Census results provide important population data for the coastal region of Lake, Porter, and
LaPorte counties.”® This region represents 12.2% of Indiana’s population and has grown by 4.2% from
1990 to 2000°°. Overall, Indiana is estimated to have grown 9.7% from 1990 to 2000°”. Census 2000 data
show a population in Lake County of 484,564; Porter County population was 146,898, and LaPorte
County had a population of 110,106. The City of Gary was the largest city with a population of 102,746,

* Moore, 101 (1959)
55 Stats Indiana website: http://www.stats.indiana.edu
56
Id.
7 1d.
*1d.
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Growth forecasts from 1997 to 2020 for Northwestern Indiana indicate an overall increase for Lake
County of 5%, for Porter County of 17.6%, and for LaPorte County of 3.8%. Many areas of
northwestern Indiana have exceeded the state growth rate; however Gary, Hammond, and East Chicago
populations had an overall decline from 1990 to 2000. Gary lost 11.9%, Hammond lost 1.4%, and East
Chicago lost 4.4% of their population®. In contrast, cities with the largest growth were Porter in Porter
County, which grew at a rate of 59.5%, Dyer in Lake County, which grew by 27.2%, and Schereville, also
in Lake County, which grew by 24.7%°".

Land Uses

The development of maps utilizing current land uses is difficult in the rapidly changing coastal region.
However, land use maps can provide important information on how the coastal region is developed. The
U.S. Geological Survey produces maps of land uses and land cover in the United States. Land use refers
to man’s activities that are directly related to the land. Land cover describes the vegetation, water, natural
surface, and artificial constructions at the land surface.

Figure 2.1 shows the land use for the coastal region using the U.S. Geological Survey’s 1990 digital data.
Land uses were grouped into four categories for illustrative purposes: Agricultural Uses, Open water,
Urban-Residential-Industrial, and Natural Areas. Based on the 1990 data, the percent area covered by
these categories within the coastal region was calculated as follows:

Land Use Category: Percent Area:
Agricultural Uses 34.68%
Open Water* 29.02%
Urban-Residential-Industrial ~ 22.62%
Natural Areas 13.68%

*Includes Indiana’s portion of Lake Michigan

%9 Stats Indiana website: http://www.stats.indiana.edu
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Figure 2.1: Current Land Uses in the Lake Michigan Coastal Watershed

T Po— jme Tk {\#
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industrial

mixed barren land

mixed urban or built-up land

other urban or built-up land

residential
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transitional area

transportation, communication, and utilities
[ ] Natural areas

deciduous forest land

evergreen forest land

forested wetland

mixed forest land

nonforested wetland

sandy areas other than beaches

Open water
bay or estuary
lake
reservoir

[ Agricultural Uses

Confined feeding operation
Cropland and pasture
Horticultural area
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*based on 1990 USGS data

Coastal Economy

Today, Indiana and the seven other Great Lakes states, together with Ontario, comprise a major industrial
and agricultural region of North America. The substantial economic activity in the Great Lakes region has
had much to do with making U.S. and Canadian trade the largest bilateral relationship in the world. ©

The transportation network in the Lake Michigan region is vital to its economic sectors. Harbors in the
Lake Michigan region link Indiana to other ports in the Great Lakes. Cargo shipped through the region’s
ports include coal, coke, iron ore, steel and steel related products, fertilizer, grain, salt, limestone, and

62 Allardice and Thorp, A Changing Great Lakes Economy: Economic and Environmental Linkages, State of the Lakes
Ecosystem Conference (August 1995).
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petroleum. Port of Indiana handled more than 8.6 million tons of cargo in 1989, which accounted for
more than $46 million in sales and purchases. Counties in northern, central and even southern Indiana
benefit directly and indirectly from Port of Indiana. *

The major industries and communities within the Lake Michigan region are linked together by the
Chicago South Shore and South Bend Railroad, Interstates 80/90 and 94, and US Highways 12, 20, and
30. Studies by the Northern Indiana Commuter Transportation District show that the South Shore trains
helped Indiana residents bring in $120 million a year in wages and salaries (in 1987 dollars) from jobs in
Chicago.

Today, large industry contributes a dominant share to the local economy, including the payment of
property taxes. The ten largest industries paid approximately $175 million in property taxes in1996. These
companies are Bethlehem Steel, Burns Harbor Division; LTV Steel; Cerestar (formerly American
Maize); Inland/ISPAT Steel; National Steel, Midwest Division; Lever Brothers; USX; Praxair; NIPSCO;
and BP-Amoco. The steel industry employs nearly 30,000 area residents, generating nearly $20 million
daily into the Indiana economy. **

Steel making is the dominant industrial use of the Lake Michigan shoreline. The steel industry remains
the major employer in Northwest Indiana, although there were up to 75% fewer jobs in individual
facilities in the 1990°s than in the 1970’s. With productivity improved, more tonnage of steel is now
produced with fewer workers. *

The five major steel plants are LTV Steel and Inland/ISPAT Steel at East Chicago, USX at Gary,
National Steel in Portage, and Bethlehem Steel in Burns Harbor. In addition, Beta Steel minimill is
located at the Port of Indiana. At least 25% of the steel production capacity in the United States is
concentrated on the south shore of Lake Michigan in Indiana. ®

The BP-Amoco Corporation operates the only oil refinery directly on Lake Michigan. Originally built as
the largest refinery in the world by John D. Rockerfeller in the 1880’s. Relatively little oil is transported
by ship but the Calumet region has the greatest concentration of pipelines in the Midwest. Crude oil and
natural gas are carried by pipeline from Texas and Oklahoma and distributed by pipeline or truck after
refinement. Over 100 years of operation has left an accumulation of oil floating on groundwater beneath
the BP-Amoco refinery. ®’ In 2000, approximately 9 to 10 million gallons of product remained floating on
groundwater. Through product recovery systems, BP-Amoco has confined all product to its property.

Despite efforts to control floating oil in the area of the Indiana Harbor Ship Canal, the U.S. Fish and
Wildlife Service (FWS) has found that the remaining floating oil represents a potential hazard to fish and
wildlife resources, particularly birds. Information on oil in the Indiana Harbor Ship Canal can be found in
the FWS’ May 21, 1996 Biological Opinion regarding the effects of the Indiana Harbor Ship Canal
maintenance dredging on the peregrine falcon and in the September 16, 1996 Final Fish and Wildlife
Coordination Act Report on the dredging project. Both documents are available from the FWS Ecological
Services Field Office in Bloomington, Indiana.

% Indiana Department of Natural Resources, Water Resources Availability in the Lake Michigan Region, Indiana, 13 (1994).
% McDermott (Editorial), Don't take industry for granted, Hammond Times (Aug. 11, 1996) and available at the following
address on the Internet: http://www.calunet.com/archives/times/960811/McDermott.column.d.03.htm

% Botts, Lee, Current Uses of Indiana’s Coastal Resources: Final Report for the Indiana Coastal Coordination Program
(November 1995).

*1d.

87 Personal communication, Dave Kalet, 10/20/00, Remediation Manager at the BP Whiting Refinery.
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Coal-burning power plants are another major industrial use of Lake Michigan shoreline. NIPSCO’s
Michigan City generating station, the Bailly station at Burns Harbor, the Dean H. Mitchell plant in Gary,
and the Southern Energy Plant in Hammond provide electricity to the utility’s service area across
approximately the northern third of Indiana.

The Lehigh Portland Cement Company at Buffington Harbor in Gary was formerly a division of U.S.
Steel. The calcium aluminate cement was sold world wide for making steel. The use of the harbor for
delivery of raw materials prevents other uses, but in 1995, 90 acres was acquired by the City of Gary
through the proposed sponsors of casino boat development. *

The Port of Indiana, because it was designed to handle traffic from the St. Lawrence Seaway, contains
many smaller companies. About 20 companies lease port land for activities including production of hot
rolled steel products and steel pickling; distribution of liquid and dry fertilizers, road salt and agricultural
calcium, processing and distribution of coal, coke, limestone and construction aggregate materials, and
making asphalt. While most raw materials arrive at the port by barge or ship, most distribution to users is
by truck.

Significant contributions to the regional and state economy are also provided by agribusiness, as well as
commercial and service sectors. More than 36 facilities throughout Northwest Indiana manufacture
plastics and related materials. Additional major industries including chemical companies are located
along the Grand Calumet River and the Indiana Ship Canal and Harbor. Non-manufacturing jobs are also
an important component of the coastal economy. Non-manufacturing jobs increased by 29% between
1983 and 1996. “Wholesale trade is up 40%, and the service industry has seen considerable growth in the
last 25 years.” ™°

As of 2000, a total of 20 commercial fishing licenses are still held by 11 operators. Commercial fishing
boats operate out of Michigan City, Burns Waterway and the Ship Canal. The State also licenses 43
charter boat operations for sport fishing. These boats use all the marinas on the shoreline with some
moored in Burns Waterway. "[I]n 1988, Indiana fishermen brought in 1.3 million pounds of fish which
generated close to $1.7 million dollars for the state's economy." '

The area also supports several institutes of higher learning. Valparaiso University is a private university
located in the city of Valparaiso, Porter County. Calumet College of St. Joseph is also a private college
located in the city of Whiting, Lake County. Both Purdue and Indiana Universities have regional
campuses, Purdue Calumet and Indiana Northwest, which offer undergraduate and graduate degrees.

Economic and Job Statistics

The coastal region faces some complex economic issues. Employment by industry is changing as the
region expands to include more industries including those related to natural resources. The unemployment
rates from 1997 were 4.5 % in Lake County, 4.0% in LaPorte County, and 3.0% in Porter County.
However, total full and part-time employment increased by 5.5% in Lake County, 8.71% in LaPorte
County, and 19.78% in Porter County between 1990 and 1997.7

88 Botts, Lee, Current Uses of Indiana’s Coastal Resources: Final Report for the Indiana Coastal Coordination Program
(November 1995).

“1d.

" Northwest Indiana Magazine, July 1998. Steel NO.1: Steel is Still King, But Other Industries Thrive. Indiana Business
Magazine.

! Coast Alliance, State of the Coasts: A State-by-State Analysis of the Vital Link Between Healthy Coasts and a Healthy
Economy, p. 150 (June 1995).

72 Indiana Buisiness Research Center website http:/www.stats.indiana.edu/commuting_topic_page.html
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Employment by industry between 1990 and 1999 increased in several sectors with Mining (58.76%),
Agricultural services, forestry, fishing, and other (35.38%), and Services (32.99%) showing the greatest
increase in Lake County. The greatest decline in employment in Lake County involved the Military (-
31.96%), Manufacturing (-17.90%), and Transportation and Public Utilities (-11.67%).” In LaPorte
County the greatest increase in employment was found in the Construction industry (39.70%), Services
(31.30%), and Local government (16.99%). The greatest declines were in the Military (-29.65%), Federal
civilian (-14.96%), and Manufacturing (-12.28%). In Porter County, the greatest increase in employment
occurred in Construction (62.08%), Finance, insurance, and real estate (43.08%), and Wholesale trade
(42.22%). The greatest declines were in Military (-22.32%), Transportation and public utilities (-16.11),
and Farm employment (12.94%).”

Commuting patterns also provide some information about the labor market in the coastal region. Based on
the 1999 State tax return information, Lake County workers 16 years of age and older predominately
worked in their county of residence. However, 15.6% worked outside of Lake County with 13.38%
working outside of Indiana and just 2.22% working in another Indiana county. LaPorte County has
similar work patterns with 83.6% of resident workers employed in the county. Of the 16.4% working out
of their county of residence, only 1.6% worked out of Indiana. A lower percentage of Porter County
workers were employed in their county of residence, 67.9%. Of the 32.1% that worked out of their county
of residence, 6.3% worked out of Indiana.

Land use patterns reflect the changing job markets. The number of acres in farms has changed in all three
counties. In Lake County, the number of acres in farms has increased slightly from 144,305 acres in 1992
to 148,872 acres in 1997. LaPorte County has experienced a decreased of 7% from 267,695 acres to 247,
756 acres during the same time period. Porter County also experienced a decrease of 6% in farm acres
from 142,482 acres to 134,505 acres. Porter County is the only county to show a slight increase in farm
acres devoted to woodland harvest from 4,111 acres in 1992 to 4,495 acres in 1997.”

Recreation and Tourism

The Lakeshore has always attracted people interested in recreation. In 1997, Indiana Dunes State Park had
approximately 850,000 visitors and 16,000 campers. ® The Indiana Dunes National Lakeshore alone
receives approximately 1.6 million visitors each year. This activity generates approximately $26 million
annually. Public campgrounds are available at Indiana Dunes State Park and the National Lakeshore.
Other important recreational uses of the shoreline include picnicking, nature study, bird watching, and
walking. Public access for picnicking is provided at municipal, state, and federal parks.

Recreational fishing impacts the coastal economy. Based on Lake Michigan angler surveys from 1992
through 1995, approximately 110,000 trout and salmon fishing trips were taken and 93,000 fish were
harvested annually with an annual economic impact of $2.8 million.”” Data from the 1996 National
Survey of Fishing, Hunting, and Wildlife Associated Recreation estimates that 761,000 residents and non-
resident anglers, age 16 and over, took fishing trips on the Great Lakes. Total spending by anglers for
Great Lakes fishing trips totaled $16,909,000 in 1996, an average of $280 per angler. ™®

P1d.

1d.

5 U.S. Census of Agriculture, February 1999. Indiana Agricultural Statistics Service,
http://www.nass.usda.gov/in/countydata.html

76 Porter Co Convention, Rec, & Visitor Commission

"7 Indiana Department of Natural Resources, Lake Michigan Strategic Plan, Division of Fish and Wildlife, (1997).

8 U.S. Fish and Wildlife Service, 1996 National Survey of Fishing, Hunting, and Wildlife-Associated Recreation: Indiana,
(1996).

INDIANA LAKE MICHIGAN COASTAL PROGRAM AND FINAL ENVIRONMENTAL IMPACT STATEMENT APRIL 2002
49



Access for fishing is available directly along the shore outside swimming areas at all but one of the
national park beaches and from the Lake Street beach in Gary. Fishing is also possible at the Hammond
Water Filtration Plant and NIPSCO’s generating stations in Michigan City and Hammond as well as
outside the bathing beach at the Wells Street beach in Miller. Sport fishermen can also use fishing piers
and breakwalls in 10 public parks or marinas from Hammond to Michigan City. Southern Energy in
Hammond, USX, and the Port of Indiana allow access from private piers or breakwalls.”

The DNR, Division of Fish and Wildlife has stocked trout and salmon along the shoreline of Lake
Michigan since 1969. The area stocked extends from Michigan City to Whiting and includes sites along
Trail Creek and the East Branch of the little Calumet River. The number of trout and salmon stocked from
1986 to 1997 ranged from 600,617 to 941,487 fish and averaged 827,292 fish per year.*

As the trout and salmon sport fishery developed, so did the charter boat industry. By the mid-seventies,
charter boats were harvesting a large number of trout and salmon each year. In 1987, Indiana enacted
legislation for regulation of the charter industry to require accurate reporting of catch records. The
number of charter licenses issued to fish Lake Michigan during the 1998 charter season was 42, compared
to 45 licensed operators in 1997. The number of licenses has steadily decreased from a high of 79
licensees in 1989. Since 1994, the number of charter licenses has ranged between 35 and 45. Harvest
rates (number of fish harvested per 100 angler-hours) by charter anglers in 1998 compared to 1997
decreased for coho salmon, chinook salmon, and brown trout, while rates for steelhead and lake trout
increased.”!

Boating and beach uses are the most popular recreational uses of the Lake Michigan shoreline. About half
of the 45-mile (72.5 km) shoreline is sand beach. Most beaches are either in public ownership or
accessible by easement agreements from the shoreline. However, access from land is limited in several
areas by lack of public transportation or parking for cars. The chief commercial activities immediately on
the shoreline are concessions associated with beaches and marinas. **

Demand for public access is intense and growing. Access for recreational boating increased following
formation of the Lake Michigan Marina Development Commission of Michigan City, Portage, Gary, East
Chicago, Hammond, Whiting. Marinas supporting boat launches, boat storage, public fishing, public
beaches and parks have been developed in Michigan City, Portage, East Chicago, and Hammond. In total,
over 2,100 marina slips were available in 1998. The Hammond Marina is one of the nation’s largest with
1,113 slips, five launch ramps and fishing piers. **

Associated with the marinas are Indiana’s Lake Michigan casino boats. Millions of visitors visit the five
casino boats annually and coastal residents work at the casinos. In total, the Empress (now called the
Horseshoe Casino), the Blue Chip Casino, Majestic Star, the Showboat Mardi Gras Casino (now
Harrah’s), and the Trump Casino generated almost $190 million in tax revenue in 1997. *

" Botts, Lee, Current Uses of Indiana’s Coastal Resources: Final Report for the Indiana Coastal Coordination Program
(November 1995).
% Indiana Department of Natural Resources. Charter Boat Catch and Effort, Indiana Waters of Lake Michigan, Division of Fish
and Wildlife by Janel S. Palla. (1998).
8 Tndiana Department of Natural Resources. Charter Boat Catch and Effort, Indiana Waters of Lake Michigan, Division of Fish
and Wildlife by Janel S. Palla. (1998).
82

Id.
% Northwest Indiana Magazine, July 1998. Discover Northwest Indiana: What’s Right With the Region. Indiana Business
Magazine.
8 Northwest Indiana Magazine, July 1998. STEEL NO.1: STEEL IS STILL KING, BUT OTHER INDUSTRIES THRIVE.
Indiana Business Magazine.
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Chapter 3: The Coastal Program Area

The Coastal Program Area defines the lands and waters eligible for financial and technical assistance
under the Lake Michigan Coastal Program (LMCP). There are three elements to Indiana’s Coastal
Program Area: the inland boundary, the lakeward boundary, and federal areas excluded from the program.

Establishing the Inland Boundary

Federal regulation pursuant to the CZMA (15 C.F.R. § 923.31) requires that the inland boundary of a
state’s coastal program include those areas for which management is necessary to control uses that have
direct and significant impacts on the following:

e Coastal waters

Special management areas

Marshes and wetlands that contain flora typical of the region

Beaches

Transitional areas, i.e. areas subject to storm surge; areas containing vegetation that survives because
of conditions associated with proximity to coastal waters; dunes and rocky shore areas to the point of
upland vegetation

e Islands

In addition, the inland boundary must be presented in a manner that is clear and exact enough to permit
determination of whether a property or an activity is located within the boundary area. An inland
boundary defined in terms of political jurisdiction (e.g. county, township or municipal lines) cultural
features (e.g. highways, railroads), planning areas (e.g. regional agency jurisdictions, census enumeration
districts), or a uniform setback line is an option so long as it includes the areas identified above.

In determining a final inland boundary, comments on the scoping document and P/DEIS were considered,
past program development plans were reviewed, the comments from public meetings and the Northwest

Indiana Public Workgroups were considered, and scientific inventories and studies were analyzed.

Public Input into the Draft Boundary

The results of the past program development plans and public comments were summarized in a report by
Dr. Mark Reshkin, "Boundary Recommendation for the Indiana Coastal Coordination Area September
1995". The following is taken from that report. Public meetings were held on March 29 and 30, 1994 at
which an initial draft boundary was presented. The initial draft boundary started at Indianapolis
Boulevard eastward from the junction with State Line Road southeast and then to the Indiana Toll Road.
From the Toll Road east 4.5 miles to its intersection with U.S. Route 12, then eastward through Lake,
Porter, and LaPorte Counties to the boundary with Berrien County, Michigan.

Public comment received at these meetings plus written comments largely recommended a wider
boundary area. Several federal agencies urged inclusion of the three coastal counties believing
administration would be easier citing the example of the Wisconsin program. Others recommended that
the boundary coincide with the Lake Michigan drainage basin boundary. Based on this initial response,
two new draft boundary options were presented to the public on August 2, 1995. These options expanded
the boundary area as follows:
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Option A was similar to the draft boundary proposed in March 1994, however it added some areas south
of the Grand Calumet River in Gary and Hammond, the Little Calumet River West Branch corridor from
its mouth at Burns Ditch to the proposed control structure in Hammond, and the flood plain of Trail Creek
in LaPorte County south to Highway 20.

Option B was a larger area. It included the areas of Option A above and several river corridors, lakes,
extensive wetlands and natural areas in all three counties. Among the areas included in Option B were
parts of the following river corridors: the East Branch of the Little Calumet River, Salt Creek and Deep
River. Additionally, an area including the Hoosier and Oak Ridge Prairies was included under this option
as well as Wolf Lake and Lake George in the Hammond-Whiting areas.

Public comment on August 2, 1995 primarily reflected that there was a need for coordination with
environmental management efforts underway by the IDEM in the Area of Concern and that boundary
options presented do not include the entire Area of Concern. The AOC is all of Lake County north of the
Borman Expressway.

It was determined that a third option, Option C, the Lake Michigan Drainage Basin in Indiana, would be
developed for consideration by the public.

Additional public meetings were held in October 1995. Public opposition was expressed at these
meetings and through local actions by county commissions in Porter and LaPorte counties. Therefore, the
DNR determined that additional public input was needed before proceeding with boundary selection. In
support of this, the NRC, the policy body for the DNR, resolved to support efforts to improve
communication and coordination in the Lake Michigan region. The emphasis of the resolution was on the
progress that could be made with better government coordination and without the enactment of new
legislation.

In 1995, the DNR launched a public workgroup process to identify issues regarding the economic, natural
and cultural resources of Indiana's Lake Michigan Coastal Region and to provide creative solutions for
the resolution of these issues. A more detailed description of the workgroups can be found in Chapter 6:
Program Development and Implementation. The workgroup process provided information that was used
to generate a program boundary to address the priorities identified including government streamlining,
economic redevelopment, recreational access, shoreline erosion, waterfront redevelopment, water quality,
fisheries management, natural resource conservation, and private property rights.

Public comment on the LMCP Scoping Document, released June 2001, and the P/DEIS, released
September 2001, were considered in determining the inland boundary. Public input supported the
priorities identified by the 1995 Public Workgroups and many comments supported a watershed approach
to development of the program boundary. A more detailed discussion of comments received is below.

Boundary Development

Following the workgroups, the DNR conducted inventories that identified resources related to the
identified priorities. These inventories allowed the DNR to determine where special management areas
were in relation to the Lake Michigan coastal region.

An examination of natural features was used as the starting point to determine areas that have an impact
on coastal waters and natural resources. Watershed boundaries can provide this information. “Watershed
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boundaries are defined by the topographic features that dictate natural drainage patterns within an area.”
A watershed perspective provides a comprehensive approach to managing natural resources that focuses
on producing environmental results while incorporating the communities that depend on those natural
resources. Proponents of the watershed approach also highlight its potential to improve government
coordination and streamlining. “The approach can result in cost savings by leveraging and building upon
the financial resources and the willingness of the people with interests in the watershed to take action.
Through improved communication and coordination the watershed approach can reduce costly
duplication of efforts and conflicting actions.””

Indiana’s Lake Michigan watershed encompasses the area that drains into the state’s portion of Lake
Michigan through its ditches, streams, wetlands, groundwater supplies, and lakes. The U.S. Geological
Survey has defined watersheds of the United States by using a hierarchical classification of hydrologic
drainage basins. Each hydrologic unit is identified by a unique code. Indiana’s coastal region falls into
Region 04, the Great Lakes Region, along with parts of Illinois, Michigan, Minnesota, New York, Ohio,
Pennsylvania, and Wisconsin. This large region is further divided into subregion 0404, Southwestern
Lake Michigan, which includes 1,970 square miles of drainage area into Lake Michigan from the St.
Joseph River Basin to and including the Milwaukee River Basin and parts of Illinois, Indiana, Michigan,
and Wisconsin. The Southwestern Lake Michigan subregion contains the cataloging unit, 04040001,
Little Calumet-Galien watershed. This watershed includes a drainage area of 705 square miles in Illinois,
Indiana, and Michigan. The Little Calumet-Galien watershed covers portions of Lake, Porter, LaPorte,
and St. Joseph Counties in Indiana and all of its waterbodies drain into Lake Michigan.

The Little Calumet-Galien watershed does not include a portion of Lake County that historically drained
into Lake Michigan. The Little Calumet and Grand Calumet Rivers have been extensively modified and
diverted. In 1850, Hart Ditch was excavated from the town of Dyer to a site near Munster to improve
local drainage. This diverted flow to the Upper Plum Creek basin in Illinois. In 1922, the Calumet Sag
Channel in Illinois was constructed. This new channel diverted runoff from part of the Little Calumet
River watershed out of the Lake Michigan drainage basin and into the Mississippi River basin.

Similar construction projects affected the Grand Calumet River. In 1862, the Calumet Feeder Canal was
constructed. This canal diverted the Grand Calumet River flow east into the Illinois and Michigan Canal
and into the Mississippi River basin. Although these portions of the Little and Grand Calumet Rivers
were once part of the Little Calumet-Galien watershed, the man-made flow diversions have removed
them from the U.S. Geological Survey’s classification, which is based on surface drainage patterns.

Inventories and studies were also evaluated as an additional layer of information to develop a draft
Coastal Program Area inland boundary. More information about studies conducted during program
development can be found in Chapter 6. These studies demonstrate the importance of the area
surrounding the portions of the Little Calumet and Grand Calumet Rivers that were diverted from the
Lake Michigan basin. This area contains resources that impact the ecological, recreational, and cultural
resources of Indiana’s coastal region. For example, the movement of aquatic nuisance species, as well as
desirable aquatic species, has been documented into Indiana's Lake Michigan watershed from the diverted
sections of the Grand and Little Calumet Rivers. There are six historic districts and numerous historic
sites in these sub-watersheds, and the both rivers have been locally identified for their potential as
recreational corridors. Because the LMCP addresses issues relating to more than water quality, such as

! Coastal America. January 1994. Toward a Watershed Approach” A Framework for Aquatic Ecosystem Restoration, Protection,
and Management.

2 U.S. Environmental Protection Agency, Office of Water. Watershed Approach Framework.
http://www.epa.gov/OWOW/watershed/framework.html#2
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fisheries, recreation and cultural resources, the proposed Coastal Program Area’s inland boundary
includes these subwatersheds.

Comments submitted on the LMCP scoping document and P/DEIS, were also considered to develop the
boundary. Some comments stated a preference for the boundary options presented in 1994, which
encompassed a smaller area than the watershed. Several other comments supported the watershed
approach, but discussed including the lakes around Valparaiso, the lakes around the city of LaPorte, and
Hudson Lake, which they believed were all hydrologically connected through groundwater flow. Based
on existing data developed by the DNR Division of Water, the groundwater in proximity to the
Valparaiso Lakes does appear to flow towards Lake Michigan; less is know about the groundwater flow
for the other lakes mentioned. Based on existing data developed for the report, “Water Resource
Availability in the Kankakee River Basin, Indiana™ the lakes around the city of LaPorte and Hudson Lake
occur on a groundwater divide and it is not possible at this time to establish the areas where groundwater
flows toward Lake Michigan instead of towards the Kankakee River. Based on surface water flow, the
lakes around Valparaiso, LaPorte, and Hudson Lake flow into the Kankakee River basin. Because of the
complexity of defining groundwater divides, the DNR determined that it would be better to maintain the
program boundary based primarily on the surface water divides. Surface water divides are based on
topography and have been established by several studies over time.

An additional comment received on the scoping document resulted in a slight modification to the inland
boundary. The dedicated state nature preserve, Biesecker Prairie Nature Preserve, was originally excluded
from the proposed boundary in the scoping document. Biesecker Prairie protects a significant natural area
that is a remnant of a rare natural community for this portion of Northwest Indiana. It is 34 acres and
protects an excellent example of prairie and over 200 species of plants, including several rare species.
Biesecker Nature Preserve, located less than one mile from the watershed boundary, represents a high
quality example of a rare natural community of the Lake Michigan region and was therefore included in
the program boundary.

Defining the Coastal Program Inland Boundary

Although watershed boundaries provide a comprehensive approach to defining Indiana’s Coastal Program
inland boundary, it is not easily identifiable in practical landmarks or legal mechanisms. Therefore, the
DNR assessed the practicality of using U.S. Public Land Survey townships as an additional layer of
information in defining the inland boundary. The U.S. Public Land System or the Rectangular Survey
System is a method of land description used to describe more than 50% of the land in the United States.
All of Indiana has been described using this survey system. Land is divided into rectangles called
townships that have sides approximately six square miles.

The townships are described by a township number and a range number. Townships were further divided
into numbered sections of one square mile. This survey system is a convenient means to identify an
inland boundary for the Coastal Program Area since it is defined by a legal description shown in local
land surveys. In addition, the U.S. Geological Survey Quadrangle maps clearly show township, range,
and sections using the same surveying system. Figure 3.1 shows the location of the quadrangle maps in
relation to the watershed boundaries.

The townships and sections allow the inland boundary to be defined in established legally referenced
terms and to more precisely identify those areas in close proximity to the Little Calumet-Galien River
watershed. Figure 3.2 shows the Coastal Program Area inland boundary in relation to the Little Calumet-
Galien watershed and the artificially diverted watershed.

3 DNR 1990. Water Resource Availability in the Kankakee River Basin, Indiana.
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Figure 3.1: Quadrangles in the Little Calumet-Galien River Watershed

D Counties

D Little Calumet-Galien Watershec

LaPorte County [] cuenste,
Cﬁel-lsr;‘eertonI v

Crown Point
Dune Acres
Dyer
Gary
Gary North
Galien

Highland
Porter County La Porte West
Lake Calumet
Leroy
Lydick
Michigan City East
Michigan City West
New Buffalo East
New Buffalo West
New Carlisle
Ogden Dunes
Palmer

gg@*—\ )

Lake County

Portage
Springville
St. John
W Three Oaks
Valparaiso
S Westville
Whiting

Figure 3.1: Quadrangles in the Little Calumet-Galien River Watershed

INDIANA LAKE MICHIGAN COASTAL PROGRAM AND FINAL ENVIRONMENTAL IMPACT STATEMENT APRIL 2002
55



Figure 3.2: Watershed Boundaries and Inland Program Boundary
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Inland Boundary Description

The Coastal Program Area inland boundary (Figure 3.3) is described based on U.S. Geological Survey
Quadrangle maps and major roads for each county. A detailed written description of the boundary is in
Appendix C. The program boundary is located in the northern portion of Lake, Porter, and LaPorte
counties and extends into Lake Michigan to the jurisdictional border with Illinois and Michigan. It
excludes lands owned, leased, or held in trust for the federal government. At its widest extent, the
boundary extends away from the shoreline 17 miles to the Crown Point area and at its narrowest point,
less than 2 miles, just north of Hudson Lake in LaPorte County. The boundary follows the 45-mile
shoreline and the approximately 52 miles along an east-west trajectory across the Valparaiso Moraine.

The western extent of the inland boundary lies along the Indiana-Illinois state line. The northern extent
lies along the lakeward boundary and the Indiana-Michigan state line in LaPorte County. The townships
that define the inland boundary range from 35 North to 38 North and approximately from Range 1 West
to 9 West. The inland boundary includes all or a portion of the following quadrangles: Lake Calumet,
Calumet City, Dyer, St. John, Highland, Whiting, Gary, Crown Point, Palmer, Portage, Ogden Dunes,
Dune Acres, Chesterton, Valparaiso, Westville, Michigan City West, Michigan City East, LaPorte West,
Springville, and New Carlisle. Copies of these quadrangle maps can be ordered from the DNR Map Sales
Section® See Appendix C for more detailed maps of the Lake Michigan Coastal Program boundaries.

Lakeward Boundary

The LMCP lakeward coastal boundary is the jurisdictional border that Indiana shares with Illinois and
Michigan. The lakeward limits, as defined in this section, are for purposes of this program only and
represent the area within which Indiana’s coastal program may be authorized and financed. These limits
are irrespective of any other claims states may have by virtue of other laws.’

Excluded Lands

The boundary of a State’s coastal program must exclude lands owned, leased, held in trust or whose use is
otherwise by law subject solely to the discretion of the Federal government, its officers, or agents.
Exclusion of federally owned or leased lands does not exempt them from meeting the Federal
Consistency requirements as described in Chapter 11; nor does it prevent the coastal program from
forming partnerships and coordinating with federal agencies that own land in the Coastal Program Area,
such as the Indiana Dunes National Lakeshore. However, the LMCP is not able to award grants to federal
agencies.

To meet the requirement to exclude federally owned or leased lands, Indiana will describe and map lands
owned, leased, held in trust or otherwise used solely by federal agencies. The exclusion of federal lands
from the coastal area does not remove federal agencies from the obligation of complying with section 307
of the CZMA (federal consistency review) when federal actions on these excluded lands have spillover
impacts that affect any land or water use or natural resource of Indiana’s Coastal Program Area. Thus,
future development and maintenance projects would be subject to review to determine their consistency
with the Indiana coastal program.

* DNR Map Sales Section 402 West Washington St. W160; Indianapolis, IN 46204-2742; (317) 232-4180.
3 §923.32(2)(b)
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Not included in this table, but likewise excluded from Indiana’s Coastal Program Area, are individual
federal buildings and sites such as post offices, small Coast Guard or ACOE installations, and U.S.
Armed Forces reserve centers.

Site Name Agency County

Indiana Dunes National National Park Service Lake, Porter, LaPorte
Lakeshore

Naval Armory US Navy LaPorte
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Figure 3.3: Final Coastal Program Area

Lake Michigan Coastal Program Area

) ) ) : S vaa.. -
idhigan City Iw..?
- ﬁmm_.n oj i a @ Hudsonlake
%/ = Lidh L
] . o
/ 4 g e, M
& * ey
: \m.m_@w . : e
: 1 RN .
.‘.@ ¢ m.ﬁ_.»m Porte / 1
- % \ b R {4 '
N R 4 b\m 4
! # At \
stvill - ]
wlrfm wville . . S §
[ C -
3 e -.
- | :- -.Iulk
e

\/\ Boundary

Counties
Lake
Porter
La Porte

L]
[ ] Lakes
/N

Surface Water

[-80
Historic Districts

Highways
. Cities
Public Land
I Indiana Dunes National Lakeshore
L] Indiana Dunes State Park
= Mature Preserves

APRIL 2002

INDIANA LAKE MICHIGAN COASTAL PROGRAM AND FINAL ENVIRONMENTAL IMPACT STATEMENT

59



Chapter 4: Indiana Lake Michigan Coastal Program Implementation

Collectively, state, local, and federal agencies manage the natural and cultural resources of Indiana.
Management is achieved through a variety of laws and policies that are detailed in Chapter 5. Indiana
statutes provide guidance and assign implementation authority for these laws to the State's units of
government. Guidance also includes methods the State can use to provide for public participation in the
implementation of state laws. The implementation of the Indiana Lake Michigan Coastal Program
(LMCP) will be conducted through these existing authorities within state and federal rules and
regulations. The LMCP will facilitate program implementation through a networking approach.

This chapter describes the units of government that together administer the laws of Indiana that relate to
the management of land and water resources in the coastal region. These entities are the support system
for the implementation of the LMCP and are part of a Coastal Program Network. In addition, the role and
organization of the LMCP are described.

Purpose of the Indiana Lake Michigan Coastal Program

The purpose of the LMCP is to enhance the State's role in planning for and managing natural and cultural
resources in the coastal region and to support partnerships between federal, state and local government
agencies and organizations. The LMCP relies upon existing laws and programs as the basis for achieving
its purpose.

The DNR will be the lead agency to facilitate implementation of the LMCP. Within the DNR, the LMCP
is located in the Division of Soil Conservation. The LMCP will support activities that achieve the
following goals in the coastal region:

Protect and restore significant natural resources;

Prevent the loss of life and property in coastal hazard areas;

Improve public access for recreational purposes;

Protect and restore important historic and cultural resources;

Improve government coordination and policy and decision making;

Prevent, reduce, or remediate nonpoint source pollution that affects coastal waters;
Revitalize urban waterfronts and ports; and

Provide for priority water dependent uses.

Lake Michigan Coastal Program Role and Organization

The DNR is operated under the supervision of a Director. The Natural Resources Commission assists the
DNR in policy development and has rule writing and appellate authority for the DNR. The DNR was
designated as the lead state agency to receive and administer CZMP funds for implementing the LMCP.
The LMCP will not perform regulatory functions. The LMCP will administer the Coastal Grants Program
(see Chapter 7), complete consistency reviews, and seek opportunities to develop partnerships among
federal, state and local programs. Examples of general tasks that will be performed by the LMCP include
program administration, federal consistency review, grant administration, LMCP review and evaluation,
networking with state and local agencies, and outreach and education. As the lead fiscal agent for the
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program, the LMCP will prepare and submit the grant application, administer funds, including pass-
through grants and contracts, and monitor and summarize project performance as required by NOAA
OCRM.

The LMCP is housed in the DNR Division of Soil Conservation. The mission of the Division of Soil
Conservation is to ensure the protection, wise use and enhancement of Indiana's soil and water resources
by coordinating implementation of the state's Clean Water Indiana soil conservation/water quality
protection program and providing assistance to local soil and water conservation districts. The staff and
technical resources of the DNR and the Division of Soil Conservation will help support the LMCP. In
addition, the DNR Office of Legal Counsel and Natural Resources Commission Division of Hearings
provide legal advice and assistance.

Coastal Program Network

There are numerous state and local entities that are responsible for implementing Indiana's laws and
policies as described in the LMCP document. The role of these entities will remain unchanged. Permits
will be granted or denied with respect to each agency’s existing statutes and regulations. State permitting
agencies will only administer and apply their existing statutes and regulations; they will not apply
authorities of other agencies or programs. The LMCP document sets forth a framework, based on existing
policies, laws, and programs, that links existing agencies and laws into a comprehensive network.
Through networking among members, state and local perspectives on the management of coastal
resources can be integrated. The network will lead to improved coordination, clear establishment of
priority issues, and a well-focused effort to meet those priorities.

Coastal Program Network Roles:

Local Governments not only develop and enforce local ordinances, but also act as delegates for
several state programs such as emergency response and floodplain management. Local governments are
also active in economic development and land use issues in their communities. Through the LMCP, local
units of government will have an opportunity to obtain financial and technical assistance to develop and
implement inventories, plans, and community projects.

State Agencies implement a wide range of programs related to the management of coastal
resources. Through the LMCP document, the roles of major state agencies, existing policies and laws
under their responsibility, and provisions for public participation in State decision-making are detailed.
The program document can therefore aid in the identification of state agencies that address various
management issues. Additionally, coordination, simplification, and streamlining will be encouraged
through the implementation of the LMCP.

Federal Agencies conduct many activities in the coastal region. By establishing a cooperative
partnership with the CZMP, Indiana's priorities will be represented at the federal level. Federal agencies
will be able to work directly with the Coastal Program Network to reduce duplication of effort, improve
coordination of projects, and to better understand local and state priorities.
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Figure 4.1: DNR Organizational Chart
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Figure 4.2: DNR Division of Soil Conservation Organizational Chart
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Consistency Among State Agencies

State agencies are already responsible for implementing actions in a manner consistent with the laws and
policies of Indiana. However, it is the purpose of the LMCP to enhance coordination of government
processes and facilitate coordination. The State will utilize existing coordination agreements to ensure
consistency with the program document. The LMCP will assist in enhancing communication and in
simplifying governmental processes to ensure state consistency.

Each state agency that conducts activities or issues permits within the coastal area will receive a copy of
the program document and subsequent revisions. This will assist state agencies in understanding the roles
of agencies and programs. In addition, it will enable state agencies to determine if an action will be
consistent and initiate early coordination with the LMCP if there are any concerns.

The State will utilize the agreements, boards, and commissions discussed below to ensure state
consistency, conflict resolution and public participation. As needed, the LMCP will work with other
agencies to develop additional coordination agreements to continue to ensure consistency.

Achieving Consistency Through the Coastal Program Network

Coordination Agreements Among State Agencies

State consistency is essential in achieving improved coordination, increasing predictability in decision
making, and ensuring that the LMCP is comprehensive. This section discusses measures to avoid
conflicts and achieve consistency in program implementation at the state level. No additional
administrative or regulatory requirements have been created, therefore, the LMCP document is a
reference of existing state programs and authorities and a guide to identifying opportunities for
coordination. The following cooperative agreements demonstrate the State's commitment to working
cooperatively to implement the existing laws and policies of Indiana, which comprise the enforceable
policies of the LMCP.

Indiana Environmental Protection Act

The Indiana Environmental Protection Act (IEPA) was developed specifically to address the need for
coordination among state agencies during the implementation of state plans, activities, and programs. All
state agencies are required to follow the IEPA. The LMCP will provide the program document to state
agencies so that they can fully understand their commitment under IEPA to coordinate their activities
with the implementation of this new state plan.

In addition, the state's regulation and policy review boards, the Water Pollution Control Board, Air
Pollution Control Board and Solid Waste Management Board, have adopted substantively identical rules
for the implementation of IEPA. Environmental impact statements are addressed also.' The LMCP will
also provide these boards with the program document so that they can also meet their commitment under
IEPA.

! The IEPA rules of the Air Pollution Control Board are codified at 326 IAC 16. Those of the Water Pollution Control Board are
found at 327 IAC 11, and those of the Solid Waste Management Board are found at 329 IAC 5.

INDIANA LAKE MICHIGAN COASTAL PROGRAM AND FINAL ENVIRONMENTAL IMPACT STATEMENT APRIL 2002
64



IEPA directs the state "to use all practicable means, consistent with other essential considerations of state
policy, to improve and coordinate state plans, functions, programs, and resources to the end that the state
may do the following:

Fulfill the responsibilities of each generation as trustee of the environment for succeeding
generations.

Assure for all citizens of Indiana safe, healthful, productive, and esthetically and culturally
pleasing surroundings.

Attain the widest range of beneficial uses of the environment without degradation, risk to health
or safety, or other undesirable and unintended consequences.

Preserve important historic, cultural, and natural aspects of our national heritage and maintain,
wherever possible, an environment that supports diversity and variety of individual choice.
Achieve a balance between population and resource use that will permit high standards of living
and a wise sharing of life’s amenities.

Enhance the quality of renewable resources and approach the maximum attainable recycling of
depletable resources.”

In addition, to the “fullest extent possible,” the “policies, rules, and statutes of the state shall be
interpreted and administered in accordance with the policies” set forth in IEPA. All state agencies must
do the following:

“Use a systematic, interdisciplinary approach that will ensure the integrated use of the natural and
social sciences and the environmental design arts in planning and decision making that may have
an impact on the environment.”

“Identify and develop methods and procedures that will ensure that unquantified environmental
amenities and values may be given appropriate consideration in decision making along with
economic and technical considerations.”

Include in every recommendation or report on proposals for legislation and other major state
actions significantly affecting the quality of the human environment a detailed statement of (A)
the environmental impact of the proposal; (B) any adverse impacts that cannot be avoided if the
proposal is implemented; (C) alternatives to the proposed action; (D) the relationship between
local short-term uses of the environment and the maintenance and enhancement of long-term
productivity; and, (D) any irrevocable and irretrievable commitments of resources that would be
involved if the proposed action should be implemented. The Air Pollution Control Board, the
Water Pollution Control Board, and the Solid Waste Management Board are directed to define by
rule “the actions that constitute a major state action significantly affecting the quality of the
human environment.”

Articulate appropriate alternatives to recommend courses of action in any proposal that involves
unresolved conflicts concerning alternative uses of available resources.

Recognize the long-range character of environmental problems and, where consistent with state
policy, “lend appropriate support to initiatives, resolutions, and programs designed to maximize
state cooperation in anticipating and preventing a decline in the quality of the environment.”
“Make available to counties, municipalities, institutions, and individuals advice and information
useful in restoring, maintaining, and enhancing the quality of the environment.”

“Initiate a}nd use ecological information in the planning and development of resource oriented
projects.”

21C 13-12-4-4.
31C 13-12-4-5.
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IEPA is not identical to its federal counterpart, the National Environmental Policy Act (NEPA). A
notable distinction is that unlike NEPA, IEPA exempts permitting actions from the requirement that an
environmental impact statement be prepared.* However, IDEM rulemaking boards are required to take
into account factors listed in IEPA before adopting rules regarding the environment.’

Memorandum of Understanding Concerning the Interagency Shared Neutrals Program For
Mediation

A MOU establishes the Interagency Shared Neutrals Program among the DNR, IDEM, NRC, Office of
Environmental Adjudication, and State Emergency Management Agency. This coordination agreement
addresses the need for a conflict resolution process among the State's environmental and emergency
management agencies. The MOU establishes a process in which agencies can voluntarily participate in
mediation to resolve conflicts. If a cooperative agreement concerning conflict resolution is required with
additional state agencies, this MOU can serve as a template.

The MOU says that State agencies may engage in mediation, defined as: "a process in which a neutral
third person, called a mediator, acts to encourage and to assist in the resolution of a dispute between two
or more parties... The objective is to help the disputing parties reach a mutually acceptable agreement
between or among themselves on all or any part of the issues in dispute. Decision making power rests
with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint
problem-solving, exploring settlement alternative, and in other ways consistent with these activities."
(Indiana Rules for Alternative Dispute Resolution, Rule 1.3)

Memorandum of Understanding Concerning Permit Coordination For The Departments of
Natural Resources and Environmental Management

This MOU between DNR and IDEM provides that the agencies, Indiana's environmental management
agencies, will work toward better coordination and cooperation in administering the State's regulatory
programs. It also provides that a technical workgroup will establish guidelines for early coordination of
the permit process for projects directed to activities within: 1) Lake Michigan and its navigable
tributaries; and 2) Waterways permitting, generally, in Indiana where it is deemed more productive and
more responsive to the two agencies and the applicant.

The technical workgroup will identify strategies to do the following:

e Determine whether early coordination might be accomplished for a project to include the applicant,
IDEM, and DNR (and, as appropriate, the ACOE, FWS, EPA, and the U.S. Coast Guard).

o  Where not already available, establish a process for the applicant to request early permit coordination
and negotiation to resolve any disagreements.

o Establish a measure of success of the joint permitting process, and whether the development of a joint
permit application among IDEM, DNR, and the ACOE is feasible.

e Determine whether other methodologies, supportive of streamlining and protective of the
environment, should also be pursued.

e IDEM and DNR will jointly publish a permit handbook or brochure to assist local communities in
Indiana.

4
IC 13-12-4-8.
> Indiana Environmental Mgt. Bd. v. Indiana-Kentucky Elec. Corp., 393 N.E.2d 213 (1979 Ind. App.).
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Interagency Regulatory Commissions and Boards

The following commissions and boards establish or recommend state policies and regulations. Except for
the Northwestern Indiana Regional Planning Commission and the Lake Michigan Marina Development
Commission, each maintains representation from multiple state agencies to achieve consistency in their
activities. In addition, most also include representatives from local government. The LMCP will utilize
and consult with these entities to achieve consistency with state and local agencies.

Natural Resources Commission (NRC)

The NRC is established at IC 14-10-1-1. The commission consists of twelve members, who include
representation from the Indiana DOT, IDEM, DNR, chairman of the advisory council for lands and
cultural resources, chairman of the advisory council for water and resource regulation, president of the
Indiana Academy of Science, and five citizen members.

The NRC’s primary duties are to:

e Assist in implementing uniform policies for natural and cultural resources, including the properties
owned by the state and managed through the DNR.

e Adopt rules and develop related nonrule policy documents on behalf of the DNR.

e Oversee the conduct of administrative reviews and mediation for natural resource, navigation, and
cultural resources issues within the legal authority of the commission.

e Direct and review special initiatives by its Division of Hearings, the DNR, the Advisory Council for
Lands and Cultural Resources, and the Advisory Council for Water and Resource Conservation.

Air Pollution Control Board

The Air Pollution Control Board is established at IC 13-17-2-1. The board is comprised of eleven
members which include one representative of each of the following interests: agriculture, manufacturing,
labor, local government, small business, health professional licensed to practice in Indiana, and the
general public. Ex officio members are the commissioner of the Indiana State Department of Health
(ISDH), Director of the DNR, and the Lieutenant Governor. The board is charged with adopting rules
necessary to implement the federal Clean Air Act and operating policies concerning the activities of the
IDEM.

Solid Waste Management Board

The Solid Waste Management Board is established at IC 13-19-2-1. The board is comprised of one
representative from each of the following interests: agriculture, environmental, local government, labor,
health professional licensed to practice in Indiana, solid waste management industry, solid waste
management districts, and the general public. Ex officio members of the board are the Commissioner of
ISDH, Director of the DNR, and the Lieutenant Governor. The board is responsible for adopting rules to
regulate solid and hazardous waste and atomic radiation, including rules necessary for the implementation
of the federal Resource Conservation and Recovery Act. The board reviews orders and determinations
made by the Commissioner of IDEM and develops operating policy concerning the activities of IDEM.

Water Pollution Control Board

The Water Pollution Control Board is established at IC 13-18-1-1. The board consists of one
representative from each of the following interests: agriculture, environmental, manufacturing, local
government, labor, health professional licensed to practice in Indiana, small business, and the general
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public. Ex officio members of the board are the Commissioner of the ISDH, Director of DNR, and the
Lieutenant Governor. The board is responsible for adopting rules to regulate water pollution, including
rules necessary for the implementation of the federal Clean Water Act. The board reviews orders and
determinations made by the Commissioner of IDEM and develops operating policy concerning the
activities of IDEM.

Northwestern Indiana Regional Planning Commission (NIRPC)

NIRPC is a regional council of local governments serving the three counties of northwest Indiana. NIRPC
is designated the Metropolitan Planning Organization for northwest Indiana and is therefore responsible
for coordinating the urban transportation planning process for the region. This NIRPC function is
conducted in coordination with IDOT. In addition, NIRPC provides a forum to address regional issues
relating to the environment and community and economic development. NIRPC consists of 37 members
appointed by local elected officials and one member appointed by the Governor. At least two-thirds of the
Commission members must be local elected officials. The Commission or its Executive Board holds
monthly public meetings. NIRPC staff provides services for several partner organizations including the
Little Calumet River Basin Development Commission, the Lake Michigan Marina Development
Commission, the Environmental Management and Policy Committee, and the Northwest Indiana Quality
of Life Council.

Lake Michigan Marina Development Commission (LMMDC)

The LMMDC was created in 1985 by the Indiana General Assembly to spur marina development on
Indiana's shoreline and its navigable tributaries, Portage Burns Waterway and Trail Creek. The LMMDC
is responsible for comprehensive planning of marina development and for recommending state and local
legislation to facilitate the development and successful operation of marinas. The LMMDC is comprised
of 6 cities: Michigan City, Portage, Gary, East Chicago, Hammond, and Whiting.

Indiana Emergency Response Commission

The Indiana Emergency Response Commission (IERC) consists of 13 members appointed by the
Governor who represent local and state government, industry and the public. The commission is chaired
by the director of the State Emergency Management Agency (SEMA) and vice chaired by the
commissioner of IDEM.

The creation of the IERC was mandated by the Superfund Amendment and Reauthorization Act (SARA)
Title III, the Emergency Planning and Community Right-to-Know Act (EPCRA) of 1986. It is charged
with maintaining Title III records in Indiana, as well as with supervising and coordinating the activities of
Indiana's 92 Local Emergency Planning Committees (LEPC).

The LEPCs are composed of elected state and local officials; professionals in law enforcement,
emergency management, firefighting, emergency medical services, health, local environmental
management, hospital management, transportation, broadcast and print media; community groups; and
owners and operators of facilities storing and using Title III chemicals.

Each LEPC is charged with developing an emergency response plan to deal with accidental chemical
releases from Title III facilities in its county and with making available to the general public chemical
information submitted by those facilities. The LEPCs are funded through the EPCRA under Indiana Code
(IC) 6-10.
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The IERC operates under authority of IC 36-7-36 and IC 36-7-37. The commission meets bi-monthly and
acts upon the recommendations of its six committees: policy, legislative, training, fiscal, communications,
and technical, each of which is chaired by a commission member.

Shoreline Development Commission

The Shoreline Development Commission is established by IC 36-7-13.5. The Commission consists of the
mayors of East Chicago, Gary, Hammond, Michigan City, Portage, and Whiting; representatives from
Ogden Dunes, Beverly Shores, Dune Acres, and Burns Harbor; representatives from shoreline steel and
business; and representatives from IDEM, DNR, INDOT, and the IDEM Northwest Indiana Advisory
Board; and several positions appointed by the Lt. Governor, president pro tempore of the Senate, and
speaker of the House of Representatives. The Commission addresses an area that includes the Lake
Michigan shoreline and corridors along major tributaries in Lake, Porter, and LaPorte counties.

The purpose of the Commission is to prepare a comprehensive master plan for development and
redevelopment that includes plans for remediation of environmental contamination; accounts for
economic development and transportation issues relating to environmental contamination; and establishes
priorities for development or redevelopment of qualifying properties. The IDEM is named as the technical
advisor for the activities the commission will perform. The Shoreline Environmental Trust Fund was also
established to provide funding for the activities supported by the Shoreline Development Commission.

Coordination Within DNR

As the lead agency for implementation of the LMCP, coordination among the Divisions of DNR is
essential to maintaining the Coastal Program Network. The DNR Lake Michigan Workgroup consists of
representatives from DNR Divisions as well as a representative from IDEM Northwest Regional Office.
The committee will meet regularly to exchange information about on-going projects in the coastal area
and to identify opportunities for coordination.

Members of the Coastal Program Network

The following state agencies, commissions, and local delegates for state programs make up the Coastal
Program Network. Network members will work together to achieve consistency with Indiana's existing
laws and policies as described in the LMCP document.

State Agencies

Indiana Department of Natural Resources (DNR)

DNR is the state agency responsible for the protection, enhancement, preservation, and wise use of
Indiana’s natural, cultural, and recreational resources for the benefit of Indiana’s citizens. Therefore the
DNR was designated as the agency responsible for the development and implementation of the LMCP.
DNR divisions carry out Indiana’s statutory requirements with the approval of the director and advice of
the Natural Resources Commission as well as many boards and councils. DNR is also the state’s land-
holding agency with the power to acquire fee simple and less than fee simple interests in land, waters, and
other property. DNR headquarters is located in Indianapolis with several local offices that serve the
coastal region.
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Goals of the Department include:

e Promote awareness, diversity, availability, and conservation of Indiana’s natural, cultural, and
recreational resources.

e Emphasize the public information and education potential of DNR programs.

e Acquire additional public lands through the promotion and enhancement of programs such as the
Indiana Heritage Trust.

e Apply the watershed/multi-disciplinary management approach to appropriate DNR programs.

e Build upon ongoing DNR management-improvement initiatives, including strategic planning, total
quality management, and performance measurement.

Below is a description of several of the divisions that carry out responsibilities for natural and cultural
resources in the coastal region.

Division of Soil Conservation

The Division of Soil Conservation partners with Indiana’s Soil and Water Conservation Districts to
provide technical, educational, and financial assistance to citizens to solve erosion and sediment related
problems affecting land and public waters. These concerns affect both agricultural land and areas
undergoing development. The Lake and River Enhancement program specifically targets sediment and
nutrient input impacting public lakes, rivers, and streams. Two water conservation education programs are
also part of the Division, Hoosier Riverwatch and Project WET. In addition, the Division is responsible
for implementing the LMCP. The Division also supports a Resource Conservation Specialist, an
Agriculture Conservation Specialist, and an Urban Conservation Specialist that serve the coastal area in
cooperation with the local Soil and Water Conservation Districts.

Division of Entomology & Plant Pathology

The Division of Entomology and Plant Pathology is charged with the protection of Indiana’s plant and
apiary resources. To meet this charge, the division administers the Indiana plant health and apiary laws
and provides certification of plants and plant commodities exported from Indiana to domestic and
international markets. Also, the division surveys for pests not native to Indiana, and works to control pests
that are not known to occur naturally or are not widely disseminated in Indiana. The division employs
professionals with strong skills in entomology, plant pathology, systematics, apiary science, biological
control, nematology, forest pathology, weed science, pest epidemiology, and related sciences to meet the
technical requirements of its charge.

Division of Fish & Wildlife

The Division of Fish and Wildlife, committed to managing its namesake resources, serves many
constituencies. The division provides Hoosiers hunting, fishing, trapping, and wildlife viewing
opportunities. Above all, the division strives to protect natural resources through management programs
and research, environmental reviews, hunting and fishing regulations, landowner assistance, land
acquisition, and maintenance of 18 fish and wildlife areas and other properties totaling more than 120,000
acres throughout the State. The division supports District Wildlife Biologists, Fisheries Biologists, and an
Environmental Biologist that serves the coastal area. In addition, the division established a Lake Michigan
Fisheries Research Program at the Lake Michigan office in LaPorte County.
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Division of Forestry

The Division of Forestry’s diverse programs include state forests, nurseries, private forest land assistance,
wildfire prevention, forest products utilization and marketing, forest health, urban and community
forestry, licensed timber buyers, and forestry education and information. The division promotes and
practices good stewardship of natural, recreational, and cultural resources on Indiana’s public and private
forests. The Division supports a district Forester that serves the coastal area from an office in the
Kankakee Fish and Wildlife Area.

Division of Historic Preservation & Archaeology

The Division of Historic Preservation and Archaeology works with other government agencies, local
groups, and individuals throughout Indiana to promote the preservation and enhancement of Hoosier
heritage. The division’s core activities include identifying historic places, processing nominations to the
National Register of Historic Places and the Indiana Register of Historic Sites and Structures, conducting
protective reviews of undertakings that may affect historic resources, funding preservation and
archaeology projects through competitive matching grants programs, administering tax incentives for
rehabilitation projects on historic properties, and a wide range of archaeological activities. Special
publications and educational outreach programs are other important division projects.

Division of Law Enforcement

The Law Enforcement division has the duty and responsibility to enforce all state laws. Indiana
conservation officers concentrate their enforcement efforts on laws relating to fish, wildlife, boating,
snowmobiling and off-road vehicles. Also, conservation officers investigate incidents that result in
pollution that threatens the environment and wildlife. Conservation officers patrol Indiana’s lakes, rivers,
reservoirs, and rural areas 24 hours a day, seven days a week. The division supports a District
headquarters at the Lake Michigan office in LaPorte County.

Division of Nature Preserves

The Division of Nature Preserves is responsible for finding, protecting, and managing Indiana’s natural
areas. The division carries out this work in partnership with state, federal, and local agencies,
conservation groups, and private landowners. Following inventories to locate Indiana’s rarest features,
nature preserves are acquired (primarily with partners) through the Indiana Heritage Trust; and being
dedicated under state law permanently protects them. The preserves are managed to ensure that their
natural features remain for future generations. The Natural Heritage Data Center manages information on
Indiana’s biological diversity, helping decision makers avoid impacting Indiana’s biological treasures,
and helping DNR partners set protection priorities. The division supports a Regional Ecologist that serves
the coastal area from an office in Jasper-Pulaski Fish and Wildlife Area.

Division of Outdoor Recreation

The Division of Outdoor Recreation administers six grant programs: Recreational Trails Program, Land
and Water Conservation Fund (LWCF), Shooting Range, Hometown Indiana and Wabash River Heritage
Corridor Fund. The division assists local park agencies with recreation planning activities and approves
five-year park plans. The division also develops the Statewide Comprehensive Outdoor Recreation Plan.
The division maintains the 58-mile Knobstone Trail and the state-designated areas of Wildcat Creek, Blue
River, and Cedar Creek. Leasing and maintenance agreements for five public snowmobile trails are
coordinated through the Division and staff assists the Trails Advisory Board, the Blue River Commission
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and the Wabash River Heritage Corridor Commission. Also, division staff maintains a database and
Geographic Information System datasets for trails, recreational facilities, and grant programs.

Division of Water

Division of Water administers laws related to Indiana’s surface and ground water resources. The division
assesses the state’s water resources, investigates water use conflict, oversees flood control planning,
coordinates floodplain management, regulates construction in and along the waterways, and inspects
dams and levees throughout the state. The division’s mission is to ensure wise and beneficial use of the
state’s water resource to the benefit of all its citizens now and into the future. The division supports a
Lake Michigan Specialist that serves the coastal area from the Lake Michigan office in LaPorte County.

Division of State Parks & Reservoirs

The mission of Indiana’s state parks is to preserve, restore, manage and interpret the natural and cultural
history of Indiana while providing quality recreational opportunities compatible with the resources. The
nine reservoir properties provide recreation opportunities, resource management, and flood control. In
addition, the Division manages Indiana Dunes State Park in the coastal region and 21 other parks
throughout the state.

Division of State Museums and Historic Sites

The Division of Museums and Historic Sites collects, preserves and interprets the natural and cultural
history of Indiana. It operates and maintains 14 State Historic Sites throughout Indiana and contracts for
the joint operation of three other State Historic Sites. These sites include more than 100 historic
structures. The Division operates the Indiana State Museum, located in Indianapolis, which interprets
many aspects of Indiana history from the ancient coal forests through the Civil War to Amish lifestyles
and high school basketball.

Indiana Department of Environmental Management (IDEM)

A goal of the IDEM is to better protect Indiana’s environment and to serve the public by basing
environmental decision-making on quality and scientific data through a transparent process that shares
environmental information with the public and reduces regulatory burden.

IDEM is designated as the following:

e The water pollution agency for Indiana for all purposes of the federal Water Pollution Control Act
and the federal Safe Drinking Water Act.

e The solid waste agency for Indiana for some purposes of the federal Resource Conservation and
Recovery Act.

e The air pollution control agency for Indiana for all purposes of the federal Clean Air Act.

The state agency with responsibility concerning the Midwest Interstate Compact on Low-Level
Radioactive Waste.

e The state agency with responsibility concerning the federal Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended by the federal Superfund Amendments and
Reauthorization Act of 1986.

e The state agency with responsibility concerning the federal Defense Environmental Restoration Act.

IDEM has a Northwest Indiana regional office located in Lake County.
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Indiana Department of Administration

The Indiana Department of Administration is an umbrella agency that provides services to other
departments and agencies to help assure the smooth functioning of state government. Services include:
contract management and administration for state agencies, forms distribution, facilities management at
the Indiana Government Center, human resources services for state employees, information technology
services, and administration of the State Land Office. The department also manages and maintains state-
owned buildings, facilities, and equipment.

Indiana Department of Commerce

The Department of Commerce helps create and retain jobs for people of Indiana and promotes economic
growth for the state. The Department works for development and expansion of business and industry,
including international trade, provides economic development assistance to local communities, and
promotes the development of tourism.

Indiana Department of Transportation

The Indiana Department of Transportation (INDOT) selects, builds, and maintains transportation projects
and is charged with developing a multi-modal transportation system that includes air transport, rail,
highways, and public transit. INDOT maintains an 11,000-mile highway system and oversees traffic-
control devices for these roadways.

Indiana State Department of Health

The Indiana State Department of Health (ISDH) promotes and protects the health and welfare for all
Indiana citizens through education, information, the enforcement of laws and regulations, special projects,
and broad programs directed at the public. The Department provides an extensive range of services,
maternal and child health programs, and family planning programs.

Indiana State Emergency Management Agency

The State Emergency Management Agency is the lead agency for the coordination of emergency
management programs and response measures. Its mission includes preparing citizens with the proper
information before a disaster strikes, responding to a disaster, assisting with recovery efforts, and taking
proper steps to prevent or lessen effects of a disaster before or after it occurs.

Commissions

Several additional state designated commissions, not already previously mentioned have responsibilities
that affect the coastal region.

Indiana Advisory Commission on Intergovernmental Relations

The goals of the Advisory Commission on Intergovernmental Relations are:

e Better understanding of the process of government and the intended and unintended outcomes of
policy decisions.

e Better communication between all levels of government and citizens.

e Long term planning between all levels of government.
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e Applied research on policy areas in order to better understand the impacts of mandates and policy
changes.

Indiana Utility Regulatory Commission

The mission of the Utility Regulatory Commission is to:

e Prevent utility rates from becoming unreasonably high or discriminatory

e Allow utilities to charge rates that will cover their operating expenses and capital costs and enable
their shareholders to recover a reasonable return on their investment.

Indiana Ports Commission — Burns International Harbor

The Ports Commission develops and maintains three public port facilities in Indiana. Functioning without
a public operating subsidy, IPC generates funds through leases, agreements, and user fees. IPC also has
the responsibility to develop and assist in marketing foreign trade zones statewide.

Little Calumet River Basin Development Commission

The Little Calumet River Basin Development Commission was established by the Indiana General
Assembly in 1980 to "provide for the creation, development, maintenance, administration, and operation
of park, recreation, marina, flood control, and other public works projects" along the west arm of Little
Calumet River in Lake and Porter Counties. Federally sponsored by the ACOE, the project will provide a
200-year level of flood protection together with recreation features along 10 miles of the Little Calumet
River in Lake County from the Illinois/Indiana State Line to Martin Luther King Drive in Gary. The
project comprises some 2,500 acres of publicly owned property.

Local Agency Delegates For State Programs

The following local agencies implement specific state laws and polices locally in cooperation and with
approval of the State.

City of Gary Environmental Affairs

The IDEM authorizes the city of Gary with responsibility for Gary air permit inspection and enforcement.

City of Hammond Department of Environmental Management

The IDEM authorizes the Hammond Department of Environmental Management with responsibility of
inspection and enforcement related to air permits, asbestos removal inspection and enforcement, and
inspection/enforcement of Stage Il vapor recovery equipment for fuel retailers.

Lake, Porter, and LaPorte County Departments of Health

The county health departments are authorized by the State Department of Health with responsibility for
inspection, permitting, and enforcement for residential septic systems (ISDH retains authority for
commercial septics).
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Lake, Porter, and LaPorte County Local Emergency Planning Committees

Local Emergency Planning Committees are authorized by the State Emergency Management Agency
(SEMA) to plan and prepare for emergency response to releases and spills of hazardous materials. Local
committees maintain files and records for public access. Local emergency responders are trained by
SEMA through the SARA Title III training program.

Lake, Porter, and LaPorte County Solid Waste Management Districts

Legislation enacted in 1990 (IC 13-21-3) requires each county, or combination of counties, to form a solid
waste management district. Lake, Porter, and LaPorte counties have each created a solid waste
management district. Each is required by IC 13-21-5 to develop and submit to IDEM for approval, a solid
waste management plan. The plan must include provisions for source reduction and recycling. Each
district has the power to plan for and maintain facilities for solid waste management.

National Flood Insurance Program

Along the Lake Michigan shoreline, 13 communities and the unincorporated areas of Lake, Porter, and
LaPorte counties are participating in the regular phase of the National Flood Insurance Program. The
regular phase involves the agreement by the communities to adopt special regulations regarding
development activities in their respective designated special flood hazard areas. The shoreline
communities participating in the program have adopted ordinances that are filed with the DNR, Division
of Water. In Lake County, participating shoreline communities include East Chicago, Gary, Hammond,
Whiting, and Lake County Unincorporated. Participating communities in Porter County include Burns
Harbor, Portage, Ogden Dunes, Dune Acres, Porter, Beverly Shores, and Porter County Unincorporated.
LaPorte County communities include Michigan City, Michiana Shores, Long Beach, and LaPorte County
Unincorporated.

Northwestern Indiana Regional Planning Commission (NIRPC)

As the metropolitan planning organization for the region, NIRPC is responsible for coordinating the urban
transportation planning process for the region. This NIRPC function is conducted in cooperation with the
Indiana Department of Transportation (INDOT). Federal programs include Intermodal Surface
Transportation Efficiency Act (ISTEA), Congestion Mitigation and Air Quality (CMAQ) program under
ISTEA (Intermodal Surface Transportation Efficiency Act) and Transportation Equity Act for the 21st
Century (TEA21).
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Chapter 5: Existing Management Authorities

Introduction

Management of Lake Michigan coastal resources in Indiana is accomplished through several mechanisms
by multiple entities. This chapter presents laws and guidance documents that address significant issues in
the coastal area. In addition, the chapter identifies the agencies that administer the laws and guidance
documents. The following information was compiled to provide an overview of the management
techniques used by local, state, and regional entities to protect, develop, and preserve Indiana’s coastal
resources.

The Indiana Lake Michigan Coastal Program (LMCP) is based upon the state laws outlined in this
chapter. The Coastal Zone Management Act (CZMA), requires Indiana to define what constitutes
permissible land and water uses within the coastal area that have a direct and significant impact on the
coastal waters.! The CZMA requires Indiana to list relevant state constitutional provisions, laws, and
judicial decisions that apply to the land and water uses identified by the program.2 This chapter defines
the land and water uses that have a direct and significant impact on the coastal waters, and the laws that
manage these uses.

Laws included in this document are existing, state statutes or regulations administered locally according
to criteria or standards established by state law, or directly by the State through a network of agencies.
These laws include the minimum standards by which activities are managed. In addition, this chapter
contains mechanisms such as guidance documents, programs, and funding opportunities that, when
combined with the laws, contribute toward the effective management of Indiana’s coastal resources. The
laws in this chapter apply to state and federal consistency reviews.

The LMCP is based on existing laws governing resource protection and development. Though new laws
and programs may be added to the program after formal public review and approval, no new legislation
will be created by DNR through the creation of the State’s coastal program.

Many participants in the Northwest Indiana public work groups in 1995 were particularly interested in the
laws that apply to the topics they discussed. Various subject matters discussed during the public process
were grouped into the nine sections of this chapter. It should be noted that these issues are not listed in
order of priority. The sections of this chapter include:
e Procedural Framework
Coastal Hazards
Water Quality
Water Quantity
Natural Areas, Fisheries, Wildlife, and Native and Exotic Species
Recreation, Access, and Cultural Resources
Economic Development
Pollution Prevention, Recycling, Reuse, and Waste Management
Air Quality
Property Rights

'15 USC 1455 (d)(2)(B).
215 USC 1455 (d)(2)(B) and 15 USC 1455 (d)(2)(D).
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Each section consists of five elements: (1) a summary of the issue; (2) a list of managed activities; (3)
background to the laws; (4) an explanation of the management techniques; and, (5) a table cross-
referencing managed activities, laws, guidance documents, agency contacts, and whether the laws are
applicable to federal consistency. The managed activities listed in each section are considered to be those
activities that have a direct and significant impact on coastal resources.

The table of cross-references found at the end of each section identifies regulatory and nonregulatory
programs used to manage the coastal resources. General standards and criteria for the implementation of
the programs are included in the table and should only be used as a guide. Complete information
regarding standards and criteria for a specific program can be found by reading the corresponding statutes
and rules, or by contacting the agency identified in the table for that particular program. Nonregulatory
programs are not applicable to state and federal consistency review. Those regulatory programs applicable
to state and federal consistency procedures are identified in the table.

The endnotes used throughout the text provide specific cites to statutes and rules explained in the
sections. Endnotes also include information related to the topic, but not necessarily critical to the
explanation, to provide a more thorough understanding of the material.

The Indiana statutes referenced in this document can be found in offices of state agencies, most public
libraries, and local courthouses. In Northwest Indiana, statutes may be accessed at the Indiana Department
of Environmental Management Northwest Office at 540 North Broadway in Gary, the Department of
Natural Resources at 100 West Water Street in Michigan City, and the Northwestern Indiana Regional
Planning Commission at 1600 Southport Road in Portage. Indiana statutes and rules can also be found
on the World Wide Web at http://www.in.gov.
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Section 5-1: Procedural Framework

This chapter provides the framework for the processes and procedures that govern activities managed in
the coastal area. Included are overviews of enforcement mechanisms and permit reviews. The chapter
discusses the opportunities provided for appeal of agency actions, including an emphasis upon mediation
and other forms of informal dispute resolution. The development of rules (typically called “regulations”
at the federal level), nonrule policy documents, and local ordinances is addressed. Public access to
governmental meetings and records is considered. Finally, the chapter outlines two specialized statutes
addressed particularly to achieving environmental compliance in the administration of state law.

Managed Activities

Civil and criminal enforcement

Pre-permit hearings

Administrative adjudication

Informal dispute resolution

Rules

Nonrule policy documents

Ordinances

Public access to agency records and meetings
Other environmental review procedures

Background

Some procedural elements have antecedents as old as the origins of common law. Civil enforcement and
criminal enforcement have existed for as long as the concepts of civil law and criminal law.

Brief backgrounds may be supportive of discussions relating to rule adoption, administrative adjudication,
agency records, and public meetings. Their histories, at least as bearing upon a modern application, date
mostly to the period since World War II.

In 1945, the Indiana General Assembly enacted legislation “providing for the adopting, making,
approving, filing and publishing of rules.”’ The legislation has experienced incremental changes through
the last half of the 20" century, but the original bill is fundamentally unchanged in the current
codification.”

Two years later, the General Assembly approved an act “concerning the proceedings, orders and
determinations of State officers and agencies and judicial review.” This legislation remained in place
with only modest amendments through 1985. At that time, the bipartisan Administrative Adjudication
Law Recodification and Revision Commission began a two-year process of summer studies and
legislation that resulted in the enactment of the Administrative Orders and Procedures Act (or AOPA).4

'Ind. Acts of 1945, Ch. 120.
21C 4-22-2.
3 Ind. Acts of 1947, Ch. 365.
41C 4-21.5.
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Development of the AOPA was motivated, in large part, by a “formidable notice problern”5 manifested in
what came to be known as the Town of Bremen case.” The decision had ruled a permit for a sanitary
landfill was void ab initio (from the beginning) where the agency did not provide registered mail notice to
each person on the aquifer where the landfill was to be located. Following lively discussions among
interest groups, the AOPA represented a compromise, assuring broad opportunities for public
participation but allowing service by first class mail and by newspaper publication on individuals whose
identities or addresses were not readily discernable. The AOPA also made numerous changes to the
earlier procedural law, many of which were designed to mirror modern modes of civil practice (such as
recognition of motions for default, motions for summary judgment, and rules for discovery).

In 1953, the Indiana General Assembly enacted legislation addressing both public documents and public
meetings. The legislation reflected that “government is the servant of the people, and not the master of
them.” The general principle was established that citizens are “at all times entitled to full and complete
information regarding the affairs of government.”7 This legislation has since been separated into two
laws, one addressing public records® and the other public access to meetings (commonly called the “Open
Door Lalw”).9

Implementation of Management Techniques

Civil and Criminal Enforcement

In general, the State and its agencies have access to traditional civil mechanisms for the enforcement of
laws. The Attorney General is generally responsible for prosecuting and defending suits that are
instituted by or against the State and its officers, and including any matters involving the rights or
interests of the State.'® The Attorney General has charge of and directs the prosecution of all civil actions
brought in the name of the State. In these civil actions, neither the State nor an agency may be required to
file a bond."' The Attorney General may also bring an action, for declaratory and equitable relief, in the
name of the State for the protection of the environment of Indiana from significant pollution, impairment,
or destruction.'

The State or a private person may bring what is sometimes called an “environmental legal action” against
a person who caused or contributed to the release of a hazardous substance or petroleum into the surface
or subsurface soil or groundwater. The State or private person must show the release poses a risk to
human health and the environment to recover reasonable costs of a removal or remedial action involving
the hazardous substances or petroleum.13 In resolving an environmental legal action, a court shall
allocate the costs of the removal or remedial action in proportion to the acts or omissions of each party,
without regard to any theory of joint and several liability, using a breadth of legal and equitable factors.
If the parties have entered a contract to allocate costs and responsibilities, the contract is binding on them.
The State is not bound by the contract unless a signatory. 14

5 Development of the AOPA is discussed in K.G. Lucas, Administrative Adjudication—Revised and Recodified, 20 IND. L. REV. 1
(1987).

® Indiana Environmental Management Board v. Town of Bremen, Ind. App., 458 N.E.2d 672 (1984).
"Ind. Acts of 1953, Ch. 115.

1C 5-14-3.

’1C 5-14-1.5.

"IC 4-6-1-6 and IC 4-6-2-1.

"IC 4-6-3-2.

12 See IC 13-30-1 (environmental citizen suit provisions) discussed later.

P 1C 13-30-9-2.

1C 13-30-9-3.
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An infraction is a violation of a statute for which a person might be fined, but not imprisoned.15 An
action to enforce an infraction is brought in the name of the State by the prosecuting attorney in the
county where the infraction is alleged to have occurred. Particular statutes define infractions. For
example, a person who does not comply with permitting requirements by the INDOT for tall structures
commits a Class A infraction.'® An infraction may also be defined by an ordinance, in which case
enforcement is taken in the name of the municipal corporation that adopted the ordinance."”

Criminal enforcement is generally the responsibility of each county’s prosecuting attorney.18 Crimes
include felonies and misdemeanors.'”’ A felony is a violation of a statute for which a person might be
imprisoned for more than one year. A misdemeanor is a violation of a statute for which a person might be
imprisoned for not more than one year.20 In a few instances, the Attorney General has concurrent
criminal enforcement authority with the prosecuting attorneys.21

Crimes are defined in the criminal code or in particular statutes. Substantive criminal provisions are
generally categorized in the criminal code as offenses against the person; offenses against property;
offenses against public administration; offenses against public health, order, and decency; and
miscellaneous offenses.”” Included among offenses against public health are poisoning public water and
littering.23 Particular statutes also define crimes. For example, a person who intentionally, knowingly, or
recklessly violates environmental management laws, air pollution control laws, water pollution control
laws, a rule adopted by an IDEM board, or a permit or order by IDEM, commits a Class D felony.24
Another example of a particular enactment defining a crime is the delineation of felonies and
misdemeanors for the violation of statutes that protect wild animals.”

Pre-Permit Hearings

For activities requiring an agency permit and likely to attract public interest, the enabling legislation
typically provides hearing opportunities to receive public input. These hearings are designed to assist the
agency with fact-finding but are not typically designed to offer “due process.” The somewhat more
formal process for the review of agency permit and enforcement is governed, for most agencies, by the
“administrative orders and procedures act” discussed in the next section of this chapter.

For example, when IDEM receives a permit application, the agency must send notice to the county
commissioners and any city or town that would be affected by the permit.26 A public hearing must be
held on whether to issue or renew a permit for a hazardous waste disposal facility, solid waste disposal
facility, or solid waste incinerator, if requested by 100 adult individuals who live in the county or within
one mile of the site.”” The hearing is to be held in the county where the facility would be permitted.28

BIC 33-1-13-1.

161C 8-21-10-15.

171C 34-28-5-1.

B1C 33-14-1-14.

Y1C 35-14-1-14.

201C 33-1-13-1.

2! See, for example, IC 4-6-2-1.1 and IC 14-22-39-1.
221C 35-42 through IC 35-46.
B1C 35-45-3.

21C 13-30-6-1.

B1C 14-22-38.

2 1C 13-15-3-1.

271C 13-15-3-3.

B1C 13-15-3-4.
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INDOT holds public hearings “providing information early in the process of making decisions affecting
proposed highway or bridge construction.” These hearings are to consider “economic, social,
environmental, and other effects of highway projects and proposals” at which any person must be allowed
“an opportunity to be heard in the presence of others who are present to testify.”29

Special notice requirements also apply to several permits issued by the DNR. Included among these is a
permit to possess wild animals, to construct along a public freshwater lake, to construct a dam, or to
construct facilities or place fill in a ﬂoodway.30 Notice must be given to at least one of the owners of
each parcel of real property reasonably known to be adjacent to the affected real property and to any
person requesting notice.”’ A public hearing must be held if requested by at least 25 adult persons who
reside in the affected county or within one mile of the permitted activity.32

If an objection is received to a proposal to add or remove a site from the Indiana register of historic sites
and historic structures, a member of the Historic Preservation Review Board must hold a public hearing.

The Board then makes a final decision, subject to administrative review to the NRC.*

Administrative Adjudication

The “administrative orders and procedures act” (or AOPA)34 typically governs the review of permits and
other orders issued by state agencies. Agencies that are covered include IDEM, DNR, ISDH, and (for
other than rate making) INDOT. One notable exemption from agency coverage is the Indiana Utility and
Regulatory Commission (IURC),35 this agency is discussed later in this section.

The scope of the AOPA is pervasive and applies generally to any “agency action.” An “agency action”
includes the whole or a part of an order, the failure to issue an order, and an agency’s performance or
failure to perform any duty or activity governed by the AOPA.*® An “order” means an agency action of
particular applicability that determines the “legal rights, duties, privileges, immunities, or other legal
interests” of a specific person.37 Order includes a “license.” A license is a “franchise, permit,
certification, approval, registration, charter, or similar form of authorization required by law.”*® One
notable exemption from the concept of “agency action” is a decision by an agency “to issue or not to issue
a complaint, summons, or similar accusation.””

Two primary functions are attributable to agencies by the AOPA, permitting (licensing) and enforcement.
For both of these functions, there are two types of proceedings. Statutory chapter 3 (IC 4-21.5-3) of the
AOPA governs all of these. Statutory chapter 4 (IC 4-21.5-4) governs emergency or temporary
proceedings.

¥ IC 8-23-2-17 implementing 23 USC 128 and 49 USC 1602(d).

1C 14-11-4-1.

*UIC 14-11-4-5.

21C 14-11-4-8.

3 1C 14-21-1-17. The NRC has adopted rules to assist in implementation of pre-permitting hearing processes. See 312 IAC 2-3.
*IC 4-21.5.

P1C 4-21.5-2-4.

1C 4-21.5-1-4.

71C 4-21.5-1-9.

*1C 4-21.5-1-8.

¥ IC 4-21.5-2-5(8). See, however, the subsequent discussion of IC 13-30-1 regarding citizen suits.
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Section 4 of statutory chapter 3 (IC 4-21.5-3-4) governs the very limited number of permits listed.
Included are drivers licenses, sport fishing and sport hunting licenses, and approvals for the placement of
some equipment and facilities by IDEM where the underlying activity has included or will include an
opportunity for public participation. For activities governed by section 4, the opportunity for public
participation is described in the substantive statutes, and the licenses are generally effective when issued.

Section 5 of statutory chapter 3 (IC 4-21.5-3-5) governs permits and permit-renewals that might be of
general public interest. The effectiveness of a permit under this section is deferred to provide an affected
person with the opportunity to seek administrative review, a stay of effectiveness, or both. Here, broad
notice requirements apply and extensive mechanisms for public participation are provided. The agency
must, when it determines to issue a permit, notify the following:

each person to whom the order is specifically directed (most typically, the permit applicant);

each person to whom another law requires notice to be given;

each competitor for a mutually exclusive license;

each person who has provided the agency with a written request to be notified of the order, if the
request describes the order with reasonable particularity and is delivered to the agency at least seven
days before the order is to be issued;

e cach person who has a substantial and direct proprietary interest in the subject of the order; and,

e cach person needed for just adjudication.

The second and fourth categories for requisite notice may have the greatest significance in terms of public
participation. With respect to the second category, environmental laws commonly provide for notice to
potentially affected persons. For example, an applicant for construction in a floodway must cause notice
to be provided to the owners of each parcel of adjacent real property.40 Another example is that whenever
IDEM receives a permit application, IDEM sends notice to the affected county executive, as well as the
executives of any affected city or town.*' The fourth category allows any interested person to require
receipt of notice of a permitting action, without any showing of impact to that person occasioned by
permit issuance.

The AOPA governs regulatory conduct among “persons.” The term is broadly defined to include an
“individual, agency, political subdivision, partnership, corporation, association, or other entity of any
character.”** Typically but not universally, a state agency is at least one of the “persons” who is a party
to an AOPA proceeding. Ordinarily, a state agency is the permitting authority or the entity seeking
enforcement of a regulatory program. In addition, however, the agency may be the entity seeking a

. . . 43
permit, the subject of an enforcement action, or an affected landowner.

The AOPA creates minimum procedural rights and imposes minimum procedural duties.** Particular
regulatory programs may supplement these rights and duties. For example, the NRC has provided, by
rule, additional notice requirements for boat race permits. An applicant must publish notice in a
newspaper of general circulation in the county where the race is to occur. For a race on Lake Michigan or

“1C 14-11-4-5.

*1C 13-15-3-1.

21C 4-21.5-1-11.

4 For example, a third person remonstrated against the application by one agency (Indiana State Fair Board) to another (Historic
Preservation and Review Board) to have a structure removed from the state register of historic places in Save the Tee Pee
Committee v. DNR , 5 Caddnar 1 (1987). The DNR has been a party to enforcement action against INDOT alleging violations of
the Flood Control Act and in a dispute as a landowner against a licensed timber buyer.

#1C 4-21.5-2-1.
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a public freshwater lake, notice must also be provided to the owners of each parcel of property reasonably
known to be located within 200 feet of the course.*

Sections 6 and 8 of statutory chapter 3 (IC 4-21.5-3-6 and 8) govern agency enforcement actions. Section
6 applies only if authorized in the AOPA or by another state statute. A notice of violation or other
sanction governed by section 6 is generally effective when issued and is subject to administrative review
only if a recipient seeks review. An example of a section 6 order is a safety order under the Indiana
Occupational Safety Act.*® Following investigation and an opportunity for response by an alleged
violator, IDEM may issue a notice of violation that is effective unless a recipient seeks administrative
review.*” A third example is the DNR, through the State Entomologist, may issue a notice of violation
and penalty under section 6 where an apiary is determined to harbor a pest or pathogen (such as
africanized bees).*®

For other enforcement actions, section 8 applies. In this instance, administrative review is sought by the
agency through the filing of a “complaint.” The enforcement becomes effective only upon completion of
the agency proceeding. This process is used most commonly for permit revocations or otherwise where
section 6 is not statutorily authorized. The DNR also has authority to file a complaint for a notice of
violation against any “person who violates a law administered by the department for which a
misdemeanor or an infraction penalty is established.”*’

Statutory chapter 4 of the AOPA (IC 4-21.5-4) governs emergency and temporary orders. The
proceedings in this chapter are roughly parallel to temporary restraining orders or preliminary injunctions
in a civil court. An order under this chapter cannot be effective for more than 90 days unless extended in
the context of a full proceeding on the merits.”’ This chapter may be used where an emergency exists or
where a statute authorizes its use.”’ An illustration of the latter is the DNR Director may declare a
“ground water emergency” under this statutory chapter where a domestic well is found to have failed
because of the operations of a “significant water withdrawal facility.” The declaration may prescribe
remedial action by the operator but must also set a hearing date, scheduled as soon as practicable, to
assure a prompt opportunity for review of the order.>

The “ultimate authority” for an agency (or an administrative law judge for the ultimate authority)
conducts any hearing or process to prepare for hearing. The “ultimate authority” is the individual or panel
of individuals in whom the final authority of an agency is vested by law or executive order.” The
“ultimate authority” for an agency may be implicit to the structure of the agency or set forth explicitly by
statute. For example, the Office of Environmental Adjudication, acting through an “environmental law
judge,” is the ultimate authority for IDEM.>* The NRC (sometimes acting through its administrative law
judges) is the ultimate authority for DNR.> The Executive Board, or an appeals panel if designated by
statute, is the ultimate authority for the ISDH.”*

4310 IAC 2.1-3-3.

461C 22-8-1.1.

471C 13-30-3.

B 1C 14-24-8-3 and 312 TIAC 18-3-7.
Y1C 14-10-2-6.

01C 4-21.5-4-5.

SUIC 4-21.5-4-1.

S21C 14-25-4-11.

31C 4-21.5-1-15.

41C 4-21.5-7.

53 1C 14-10-2-2 and IC 14-10-2-3.
0 1C 16-19-2-4.
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The AOPA outlines a review process that is similar to civil proceedings though somewhat less formal.
An administrative law judge (or the ultimate authority, if acting without the assistance of an
administrative law judge) performs a variety of functions. Included are the conduct of pre-hearing
conferences, consideration of petitions for intervention, case disposition upon summary judgment or by
default or dismissal, supervision of discovery, and subpoena of witnesses for attendance at hearing.
Ethical standards apply, including a prohibition against unlawful ex parte communications between the
parties and the administrative law judge (or the ultimate authority).57

Several sections apply to conduct of the hearing. A party may participate in any hearing and may employ
an attorney to assist with replresentation.58 A party or witness who cannot speak or understand the
English language is entitled to an interpreter.59 The administrative law judge must notify the parties of
the time and place of the hearing.60 The administrative law judge shall conduct the hearing “in
conformity with any pre-hearing order and in an informal manner without recourse to the technical,
common law rules of evidence applicable to civil actions in the courts.” Testimony is given under oath.
Witnesses are subject to cross-examination. ‘“The administrative law judge may give nonparties an
opportunity to present oral or written statements. If the administrative law judge proposes to consider a
statement by a nonparty, the judge shall give all parties an opportunity to challenge or rebut it.”0!

The administrative law judge is required to conduct “de novo review of evidence presented at
administrative hearing, weighing evidence and reaching conclusion[s], rather than deferring to initial
determination[s]” of the agency. “The administrative law judge (ALJ) is required to make findings based
on evidence presented at hearing; this requires [the] ALJ to independently weigh evidence presented at
hearing and to base recommendations exclusively on that record.” Findings must be based upon the kind
of evidence that is substantial and reliable.”” A party may take a final agency decision by the ultimate
authority on “judicial review” to a civil court.”

"Final orders issued by an agency, following a completed proceeding under AOPA, must be made
available by the agency for inspection and copying by the public. With respect to final orders rendered
after 1987, the agency must also index them by name and subject-matter.” Final orders properly indexed
may be relied upon by the agency as precedents.64 An example of an indexed compilation of final orders
is CADDNAR as approved by the NRC.% Additional requirements apply66 to administrative decisions
pertaining to the environment, natural and cultural resources, and professional licenses. In these areas, an
administrative law judge must “consider prior orders (other than negotiated orders) of the ultimate
authority under the same or similar circumstances,” if a party references those prior orders in writing.
The administrative law judge “must state the reasons for deviations from those prior orders.”®” This
requirement applies to decisions by the Office of Environmental Adjudication and the NRC (or its
administrative law judges), as well as those by some professional licensing boards.

°71C 4-21.5-3.

*1C 4-21.5-3-15.

*1C 4-21.5-3-16.

01C 4-21.5-3-17.

'1C 4-21.5-3-25.

2 DNR v. United Refuse Co., Inc., 615 N.E.2d 100 (Ind. 1993).

$1C 4-21.5-5.

*1C 4-21.5-3-32.

85 Establishment of Division of Hearings; Indexing of Final Adjudicative Agency Decisions; Transcript Fees, Information
Bulletin 1, Natural Resources Commission, 13 IND. REG. 1938 (July 1, 1990).
% The additional requirements were added by Ind. P.L. 25-1997.

71C 4-21.5-3-27.
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The IURC is required in “all controversial proceedings heard by it” to serve as “an impartial fact-finding
body” that renders impartial orders. The IURC is not a party, and the parties submit all evidence. If the
TURC believes the public interest is not otherwise being adequately represented, the Utility Consumer
Counselor may be directed to appear and represent the public.68 The Utility Consumer Counselor may,
on its own initiative, elect to appear on behalf of ratepayers, consumers, and the public in hearings before
the TURC.%’ Notice of public hearings conducted by the [URC must be published in two newspapers of
general circulation in the county where the affected persons live. In addition, the [URC mails notice of
the hearing to persons with competitive interests and to any affected city or town.”’ Judicial review of a
decision by the IURC is taken to the Court of Appeals of Indiana.”’

Informal Dispute Resolution

For civil actions, the Indiana Supreme Court recognizes several alternative dispute resolution methods.
These are settlement negotiations, arbitration, mediation, conciliation, facilitation, mini-trials or mini-
hearings, summary jury trials, private judges and judging, convening or conflict assessment, neutral
evaluation and fact-finding, multi-door case allocations, and negotiated 1'ulemaking.72 Standards and
procedures are set for several of these methods, including mediation”” and arbitration.”*

The AOPA was amended in 1996 to authorize the ultimate authority for an agency to approve mediation
as an appropriate means for dispute resolution of AOPA proceedings within the agency’s jurisdiction.

For example, the NRC has approved the use of mediation under the AOPA.”® Standards and procedures
are set by statute,”” and an agency may adopt rules to help implement mediation in the administrative
context.”® Although not governed by the AOPA, the IURC has adopted rules to implement mediation
that are similar to the structure provided by the AOPA.”

Rules

A “rule” is a state agency statement, designed to have “the effect of law,” that implements, interprets, or
prescribes either a law or policy or the organization, procedure, or practice requirements of the agency. A
rulemaking action is the process of formulating or adopting a rule and must comply with IC 4-22-2.
Specifically excluded from rulemaking is an “agency action” subject to administrative adjudication.80
Before an agency informs the public of its intention to adopt a rule, the agency may solicit comments on
any aspect of a proposed rulemaking action. For other than emergency rules, an agency must cause a
“notice of intent” to adopt a rule to be published in the INDIANA REGISTER at least 30 days before
publishing a proposed rule. The notice of intent must include an overview of the intent and scope of the

% 1C 8-1-1-5.

% See generally IC 8-1-1.1. The Utility Consumer Counselor may also intervene on behalf of the public in appeals from the
Indiana Department of State Revenue and INDOT. IC 8-1-1.1-4.1.

71C 8-1-1-8.

TM1C 8-1-3.

72 Alternative Dispute Resolution Rule 1.1.

73 Alternative Dispute Resolution Rule 2.

™ Alternative Dispute Resolution 3.

7 Ind. P.L. 16-1996.

" Mediation and Facilitation in Proceedings before the Natural Resources Commission and the Department of Natural
Resources, Information Bulletin 13 (First Amendment), Natural Resources Commission, 22 IND. REG. 2942 (June 1, 1999).
771C 4-21.5-3.5.

®1C 4-21.5-3.5-2.

7170 IAC 1-4.

%01C 4-22-2-3.
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proposed rule and the statutory authority for the rule. The agency is required to solicit comments from
the public on the need for a rule, the drafting of the rule, or any other subject related to a rulemaking
action.®! The provisions that govern access to public records, discussed later in this document, are
applicable beginning with publication of the notice of intent to adopt a rule.*

Following publication of the “notice of intent,” the agency prepares a rule draft and causes the draft to be
published by the Legislative Services Agency in the INDIANA REGISTER as a “proposed rule.” The Code
Revision Commission and the publisher of the INDIANA REGISTER set the format, numbering system,
standardsé,4and techniques for rule writing.83 These are articulated in the Administrative Rules Drafting
Manual.

The provisions in IC 4-22-2 establish basic procedural rights and duties and may be supplemented by
other statutes.*® An example is that the rulemaking boards for IDEM must satisfy supplemental public
notice requirements before giving a rule preliminary adoption. An IDEM board may not adopt a rule until
the board has conducted at least two public comment periods, each of which must be at least 30 days
long.® Notices of the public comment periods are published in the Indiana Register."’

When a proposed rule is published in the Indiana Register, it must be accompanied by a notice of at least
one public hearing, a general description of the subject matter of the proposed rule, and an explanation
that the proposed rule may be inspected and copied at the office of the agency. The notice must also be
published in a newspaper of general circulation in Marion County, Indiana.*® Particular statutory schemes
may prescribe additional notice requirements. For example, for rules to govern boating activities at a
particular site, notice of the time and place of any hearing must also be published in a newspaper of
general circulation in the county where the site is located.*

The agency must convene any public hearing on the date and at the time and place stated in the notices.
The hearing may be conducted in any informal manner that allows for an orderly presentation of
comments and avoids undue repetition. The agency must afford any person attending a public hearing an
adequate opportunity to comment on the proposed rule through the presentation of “oral and written facts
and argument.””

An agency must prepare a written response that contains a summary of the comments received during the
rulemaking process. The written response is a public document that must be made available to interested
persons upon request.”’ The entity within an agency charged with final rule adoption shall fully consider
comrgrzlents received during public hearing and may consider any other information before adopting the
rule.

The Indiana Economic Development Council may review and comment on any proposed rule and may
suggest alternatives to reduce the regulatory burden the proposed rule will impose on businesses. The

811C 4-22-2-23.
821C 4-22-2-17.

83 1C 4-22-2-42.

8 Approved and published by the Indiana Legislative Council (September 10, 1997).
851C 4-22-2-14.
81C 13-14-9-2.
81C 13-14-9-3.

88 1C 4-22-2-24.

¥ 1C 14-15-7-4.

0 1C 4-22-2-26.
o1C 4-22-2-23(d).
21C 4-22-2-27.
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agency that is considering adoption of the proposed rule must respond in writing to the Indiana Economic
Development Council concerning the Council’s comments or suggested alternative before rule adoption.
If an agency estimates the economic impact of a proposed rule is greater than $500,000 on the regulated
entities, the agency informs the Legislative Services Agency. Before the rule can be adopted, the
Legislative Services Agency is required to perform a fiscal analysis concerning the effect that compliance
with the proposed rule will have on the State and the entities to be regulated by the rule.”

After an agency has complied with the publication and public review process for a proposed rule, the
agency may adopt a rule that does not substantially differ from the form published in the Indiana Register.
In addition, language that substantially differs may be approved if it is “a logical outgrowth” of the
proposed rule and is supported by written comments received during the public comment period.”

A rule given final adoption by the agency is then submitted to the Attorney General for approval as to
legality. In the review, the Attorney General determines whether the agency complied with the statutory
rule adoption process and whether there is statutory authority for the rule. The Attorney General also
considers whether the “adopted rule may constitute the taking of property without just compensation to an
owner.” If the Attorney General determines the agency does not satisfy legal requirements for rule
adoption, the Attorney General may either disapprove the rule or return the rule to the agency for possible
corrective action. If the Attorney General determines the rule may constitute an unconstitutional taking of
property, the Attorney General advises the Governor and the agency. The Attorney General has 45 days
to complete this review process.” The Attorney General also serves as the legal advisor to all agencies in
the drafting and preparation of rules.”

A rule that is approved by the Attorney General is passed to the Governor, and the Governor may approve
or reject the rule “with or without cause.” The Governor has 15 days to perform the review but may
extend the review period for an additional 15 days. When the Governor approves a rule, or the review
period elapses without action, the rule is filed with the Secretary of State. The rule becomes effective 30
days after filing with the Secretary of State, unless a later effective date is stated in the rule.”’

Several agencies also have authority to adopt emergency rules. Generally, an emergency rule is effective
when filed by the agency with the Secretary of State, although a later effective date may apply by statute

or be established in the rule. Typically, emergency rules are effective for not more than 90 days.

Nonrule Policy Documents

Other written statements developed by agencies must also be submitted for publication in the INDIANA
REGISTER. These statements fall within two categories:

A statement that:
e Interprets, supplements, or implements a statute or rule;
e Has not been adopted as a rule;
e Is not intended by the agency to have the effect of law; and
e May be used in conducting the agency’s external affairs.

3 1C 4-22-2-28.

% 1C 4-22-2-31.

3 1C 4-22-2-32.

%1C 4-22-2-22.

7 1C 4-22-2-34, IC 4-22-2-35, and IC 4-22-2-36.
B1C 4-22-2-37.1.
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A statement specifying a policy the agency relies upon to:
e Enforce a statute or rule;
e Conduct an audit or investigation to determine compliance with a statute or rule;
e Impose a sanction for violation of a statute or rule.

Included within these categories are information bulletins and other agency guidelines.99

These documents are published in the INDIANA REGISTER as “nonrule policy documents.” A few recent
examples include: Income Eligibility Guidelines for the WIC/MCH/CSHC/Hoosier Healthwise Programs,
Indiana State Department of Health, 22 IND. REG. 2724 (May 1, 1999); Phase II Acid Rain Permit 24
Month Application Requirement (326 IAC 21-1-1), AIR-023-NPD, Indiana Department of Environmental
Management, 22 IND. REG. 3580 (August 1, 1999), and Caves and Karst Resource Management on
Properties Owned or Leased by the Department of Natural Resources, Information Bulletin 25, NRC, 22
IND. REG. 3585 (August 1, 1999).

Additional requirements apply to nonrule policy documents approved by IDEM. Before approval, a
nonrule policy document must be "presented to the appropriate board" for review. For example, a nonrule
policy document directed to air quality standards would be reviewed by the Air Pollution Control Board.
In addition, a nonrule policy document cannot be put into effect until 30 days after the policy is made
available for public inspection and comment.' "

Every agency that adopts a nonrule policy document is required to maintain a list of those used for its
external affairs. The agency must update the list every 30 days.101 Nonrule policy documents are also
available on the websites for IDEM, the NRC, and many other agencies.

Ordinances

Governing the adoption of local ordinances are the “home rule” statutes enacted in 1980'** and codified
at IC 36-1. Home rule applies to the adoption of ordinances by counties, municipalities, and
townships.103 Lake County, Porter County, LaPorte County, and a fraction of St. Joseph County are
located within the direct Indiana watershed of Lake Michigan. A “municipality” is a city or town.'™ A
“township” typically refers to a civil township. 105

The general policy of the home rule statutes is to grant to counties, municipalities, and townships “all
powers that they need for the effective operation of government as to local affairs.”'* [Emphasis added. ]
The former rule of law, that doubt as to the existence of a power of these local entities is resolved against
its existence, was abrogated. Instead, when adopting an ordinance, doubt as to the existence of a power is
resolved in favor of a local entity.107

P 1C 4-22-7-7(a).

10 1C 13-14-1-11.5.

1 1C 4-22-7-7(c).

192 1nd. Acts of 1980, P.L. 211.

183 1C 36-1-3-1 reflects the home rule statutes apply to all “units.” A “unit” is defined at IC 36-1-2-23 to include counties,
municipalities, and townships.

1%47C 36-1-2-11.

1951C 36-1-2-22.

1% 1C 36-1-3-2.

1971C 36-1-3-3 and IC 36-1-3-4.
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This blanket of authority to enact ordinances is limited in several instances where the authority may
conflict with the prerogative of another entity, particularly another governmental entity. Most notably,
local governments do not have the power “to regulate conduct that is regulated by a state agency, except
as expressly granted by statute.”' %

For example, a county cannot adopt an ordinance governing the siting of sanitary landfills because IDEM
regulates the activity. “IDEM is required by statute to promulgate a state solid waste management plan,
which must provide ‘[t]he establishment of general criteria for the siting, construction, operating, closing,
and monitoring of final disposal facilities.”” Based on this limitation in the home rule statutes, a county
ordinance, which included many of the same siting criteria as IDEM but which also included more
restrictive criteria, was struck down.'?”

Similarly, an effort by the Town of Merrillville to regulate sewage treatment facilities operated by a
conservancy district was struck down:

... [T]he Indiana Water Pollution Control Board “may adopt rules. . . that are
necessary to the implementation of the Federal Water Pollution Control Act. . . .” Under
the home rule statute, Merrillville is prohibited from regulating conduct that is regulated
by a state agency.] 10

The Indiana Court of Appeals has also held a local ordinance is void if it conflicts with a state statute
governing the same subject matter.' !

This limitation to home rule does not apply if a state statute demonstrates a legislative intention that the
scope of state regulatory authority be concurrent with local authority. A person licensed by DNR as a
“game breeder”' ' argued unsuccessfully that a municipal ordinance was preempted by the existence of a
state regulatory program. The municipal ordinance precluded the possession of an animal within town
limits, if the animal was “capable of inflicting serious physical harm or death to human beings.” A
federal court found animals held in captivity were specifically excepted by state statute from the class of
“wild animal population” designated by the Indiana General Assembly for exclusive state management.'"

A state regulatory structure may explicitly provide for joint state and local regulation. An illustration
where standards are set by local ordinance, even though minimum regulatory standards are set at the state
level, is flood plain management. The governing statutes require the NRC to develop and adopt rules
“including consideration of nonconforming uses, as minimum standards for the delineation and regulation
of all flood hazard areas within Indiana.”''* Counties and municipalities are encouraged to enact
ordinances to implement these standards, and except for ordinances adopted before 1974, they must “not

1% 1C 36-1-3-8(a)(7). Other limitations on the ability of local government to enact ordinances, as set forth in IC 36-1-3-8, include
the power to impose duties on another political subdivision, the power to impose a tax (except as expressly granted by statute),
the power to prescribe a penalty for a crime or infraction, and the power to prescribe the law governing civil actions between
private parties. As set forth in IC 36-1-3-5, local entities are also prohibited from exercising a power that contravenes the Indiana
Constitution or a statute or which has been “expressly granted to another entity.”

' Tyiple G Landfills v. Board of Com’rs of Fountain County, S.D. Ind., 774 F. Supp. 528, 531-2, affirmed 977 F.2d 287.

"0 Town of Merrillville v. Merrillville Conservancy Dist., Ind. App., 649 N.E.2d 645, 653 (1995), rehearing by the Indiana Court
of Appeals denied; transfer to the Indiana Supreme Court denied.

" URl v. Liter’s Quarry of Indiana, Inc., 179 Ind. App. 178, 384 N.E.2d 1099 (1979).

"2 Formerly IC 14-2-7-8. The individual was also licensed by the US Department of Agriculture under the Animal Welfare Act
(7 USC 2131-2157)

"3 DeHart v. Town of Austin, Inc., 39 F.3d 718 (1994). DeHart attached the town ordinance on a variety of state statutory and
constitutional grounds, the home rule limitation being just one of a laundry list.

"1C 14-28-3-2.
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be less restrictive than the minimum rules of the commission.”'"> The statute allows a county or
municipality to adopt an ordinance that is “more restrictive than the minimum rules adopted by the
commission.”"'®

The structure of home rule relative to state and local regulation is also harmonious with the broad judicial
implementation of principles of statutory construction. Where there are conflicts between statutes
regulating land and water uses, with one providing for state regulation and the other providing for local
regulation, state regulation ordinarily prevails. For example, the Indiana Supreme Court was called upon
to resolve an apparent conflict between the Flood Control Act (regulated at the state level to address state
and regional concerns for natural resources) and the Drainage Code (regulated at the local level to address
neighborhood drainage concerns). The court determined the Flood Control Act prevailed. “The
legislature having decided that the policy of the state shall be regulation to protect our waters, we are
reluctant to interpret the statute in a way which allows drainage boards to avoid the policy.”""”

The regulation of activities, such as waste disposal, sewage disposal, and flood plain management,
provide a regional benefit. These land and water use activities are regulated on a statewide rather than a
local basis. The statewide regulatory programs preempt, or at least place parameters upon, the adoption
of local ordinances to govern the same activities.

Public Access to Agency Records and Meetings

The public policy of Indiana is that “all persons are entitled to full and complete information regarding
the affairs of government and the official acts of those who represent them as public officials and
employees. Providing persons with the information is an essential function of a representative
government and an integral part of the routine duties of public officials and employees, whose duty it is to
provide the information.”''® The statutes governing public access to agency records are “liberally
construed to implement this policy and place the burden of proof for the nondisclosure of public records
on the public agency that would deny access to the record and not on the person seeking to inspect and
copy the record.”' "’

“Public agency” and “public record” are both very broadly defined. “Public agency” includes any:

e board, commission, department, division, bureau, committee, agency, office, instrumentality, or
authority exercising any part of the executive, administrative, judicial or legislative power of the
State;

e county, township, school corporation, city, or town, or any board, commission, department, division,
bureau, committee, office, instrumentality, or authority of any county, township, school corporation,
city, or town, or another entity exercising in a limited geographical area the executive, administrative,
judicial, or legislative power of the State or a delegated local governmental power;

e entity or office that is subject to budget review by the State Board of Tax Commissioners or the
governing body of a local governmental entity or audit by the State Board of Accounts;

¢ building corporation of a political subdivision;
advisory body created by statute, ordinance, or executive order to advise a governing body of a public
agency (except medical staffs);

e law enforcement agency;

15 1C 14-28-3-3(a).

"6 1C 14-28-3-3(b).

"7 Natural Resources Com'n of Indiana Dept. of Natural Resources v. Porter County Drainage Bd., Ind., 576 N.E.2d 587 (1990).
"C 5-14-3-1.

"1C 5-14-3.
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e license branch of the Bureau of Motor Vehicles; and,
e the State Lottery Commission, Indiana Gaming Commission, and Indiana Horse Racing Commission.

A “public record” means any writing, paper, report, study, map, photograph, book, card, tape recording,
or other material that is created, received, retained, maintained, used, or filed by or with a public agency
and which is generated on paper, paper substitutes, photographic media, chemically based media,
magnetic or machine readable media, electronically stored data, or any other material, regardless of form
or characteristics.'*’

The general principle is that a person may inspect and copy the public records of any public agency
during the regular business hours of the agency. “No request may be denied because the person making
the request refuses to state the purpose of the request, unless such condition is required by other
applicable statute.”'?! Excepted from the general principle are the following records:

those declared confidential by state statute;
o those declared confidential by rule where the adopting agency has “specific authority to classify
public records as confidential,”
those required to be kept confidential by federal law;
e trade secrets;
confidential information received from a person (unless received by an agency pursuant to a state
statute);
research by an institution of higher education;
grade transcripts and license examination scores obtained as part of a licensure process;
those declared confidential by the Indiana Supreme Court; and,
patient medical records.

In addition, an agency has limited discretion to protect some internally generated documents, such as the
work product of an agency attorney or investigative records of a law enforcement officer.'** Additional
remedies regarding claims pertaining to trade secrets are provided in the Uniform Trade Secrets Act.'?
The “Open Door Law”'?* governs public access to agency meetings. The official action of public
agencies must “be conducted and taken openly, unless otherwise expressly provided by statute, in order
that the people may be fully informed.” The Open Door Law is “to be liberally construed with the view
of carrying out its policy.”125

“Public agency” and “meeting” are defined broadly. The definition for “public agency” is similar to the
definition for the term used relative to public records. “Meeting” means a gathering of a majority of the
governing body of a public agency for the purpose of taking official action upon public business.
“Official action” means to: (1) receive information; (2) deliberate; (3) make recommendations; (4)
establish policy; (5) make decisions; or, (6) take final action.'?®

1201 5-14-3-2.
211C 5-14-3.
121C 5-14-3-4.
12 1C 24-2-3-1.
1241C 5-14-1.5.
15 1C 5-14-1.5-1.
126 1C 5-14-1.5-2.
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Except for “executive sessions,” all meetings of the governing bodies of a public agency “must be open at
all times for the purpose of permitting members of the public to observe and record them.” Secret ballot
votes are prohibited.127

Public notice of the date, time, and place of any meeting, rescheduled meeting, or executive session must
be given at least 48 hours in advance (excluding Saturdays, Sundays, and legal holidays) of the meeting.
Notice is provided by placing a copy of the notice at the principal office of the public agency and mailing
a copy of the notice to all news media making a request.128 A copy of the agenda must also be posted at
the entrance to the location of the meeting prior to the meeting. Amendments made by the Indiana
General Assembly in 1999 also require Internet access through the agency’s website.'*” Memoranda of
the meeting must be kept and made available within a reasonable time after the meeting for the purpose of
informing the public of the governing body’s proceedings. Any minutes are to be open for public
inspection and copying.

Executive sessions may be held only in the following instances:

e where authorized by federal or state statute;

o for discussion of strategy relative to (A) collective bargaining, (B) litigation that is pending or
threatened, (C) the implementation of security systems, or (D) the purchase or lease of real property;

e to conduct interviews with industrial or commercial prospects by state economic development

agencies;

to receive information about and interview prospective employees;

to review employee or contractor status, placement, evaluation, or misconduct;

the discussion of records classified as confidential;

to consider the appointment of a public official; or,

to prepare or score examinations.

Public notice of executive sessions must state the subject matter of those sessions. Final action may be
taken only during a meeting open to the public. 131

Other Environmental Review Procedures

Indiana Environmental Policy Act

In 1972, the Indiana General Assembly declared a continuing policy of the State, in cooperation with the
federal and local governments and other concerned public and private organizations, to use all practicable
measures, including financial and technical assistance, to do the following:

(1) Foster and promote the general welfare.

(2) Create and maintain conditions under which humans and nature can exist in productive harmony.
(3) Fulfill the social, economic, and other requirements of present and future generations of Indiana
citizens.'*?

271C 5-14-1.5-3.

28 1C 5-14-1.5-5.

129 Ind. SEA 204 (1999) codified at IC 5-14-1.5-5(b).

BOYC 5-14-1.5-4.

BUC 5-14-1.5-6.1.

132 Acts of 1972, P.L. 98. Recodified by P.L. 1-1996 as IC 13-12-4.
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This policy provides the foundation for what is sometimes called the “Indiana Environmental Policy Act”
or “IEPA.” In it, the General Assembly directs the State “to use all practicable means, consistent with
other essential considerations of state policy, to improve and coordinate state plans, functions, programs,
and resources to the end that the State may do the following:

(1) Fulfill the responsibilities of each generation as trustee of the environment for succeeding generations.
(2) Assure for all citizens of Indiana safe, healthful, productive, and esthetically and culturally pleasing
surroundings.

(3) Attain the widest range of beneficial uses of the environment without degradation, risk to health or
safety, or other undesirable and unintended consequences.

(4) Preserve important historic, cultural, and natural aspects of our national heritage and maintain,
wherever possible, an environment that supports diversity and variety of individual choice.

(5) Achieve a balance between population and resource use that will permit high standards of living and a
wise sharing of life’s amenities.

(6) Enhance the quality of renewable resources and approach the maximum attainable recycling of
depletable resources.”'*

In addition, to the “fullest extent possible,” the “policies, rules, and statutes of the state shall be
interpreted and administered in accordance with the policies” set forth in IEPA. All state agencies must
do the following:

(1) “Use a systematic, interdisciplinary approach that will ensure the integrated use of the natural and
social sciences and the environmental design arts in planning and decision making that may have an
impact on the environment.”

(2) “Identify and develop methods and procedures that will ensure that unquantified environmental
amenities and values may be given appropriate consideration in decision making along with economic
and technical considerations.”

(3) Include in every recommendation or report on proposals for legislation and other major state actions
significantly affecting the quality of the human environment a detailed statement of (A) the environmental
impact of the proposal; (B) any adverse impacts that cannot be avoided if the proposal is implemented;
(C) alternatives to the proposed action; (D) the relationship between local short-term uses of the
environment and the maintenance and enhancement of long-term productivity; and, (D) any irrevocable
and irretrievable commitments of resources that would be involved if the proposed action should be
implemented. The Air Pollution Control Board, the Water Pollution Control Board, and the Solid Waste
Management Board are directed to define by rule “the actions that constitute a major state action
significantly affecting the quality of the human environment.”

(4) Articulate appropriate alternatives to recommend courses of action in any proposal that involves
unresolved conflicts concerning alternative uses of available resources.

(5) Recognize the long-range character of environmental problems and, where consistent with state
policy, “lend appropriate support to initiatives, resolutions, and programs designed to maximize state
cooperation in anticipating and preventing a decline in the quality of the environment.”

(6) “Make available to counties, municipalities, institutions, and individuals advice and information
useful in restoring, maintaining, and enhancing the quality of the environment.”

(7 “Initialti and use ecological information in the planning and development of resource oriented
projects.”

The Water Pollution Control Board, the Air Pollution Control Board, and the Solid Waste Management
Board, have adopted substantively identical rules for the implementation of IEPA. The rules include the

13 1C 13-12-4-4.
B4 1C 13-12-4-5.
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applicability and purpose, as well as environmental assessment forms. Environmental impact statements
are addressed also.'>

IEPA is not identical to its federal counterpart, the National Environmental Policy Act (NEPA). A
notable distinction is that unlike NEPA, IEPA exempts permitting actions from the requirement that an
environmental impact statement be prepared.136 Language is included in IEPA, however, that
cross-references NEPA. Also, the Indiana Court of Appeals has observed that IEPA “in parts parallels”
NEPA “almost verbatim.”">’ One consequence is that IDEM rulemaking boards are required to take into
account factors listed in IEPA before adopting rules regarding the environment.'*

Environmental Citizen Suit Act

The Attorney General, a local unit of government, a “citizen of Indiana,” or another person maintaining
an office in Indiana may bring an environmental citizen suit. The suit may seek “declaratory and
equitable relief in the name of the state of Indiana” against anyone to protect the “environment of Indiana
from significant pollution, impairment, or destruction.”®” A prerequisite to civil action, for what is
sometimes called the “Environmental Citizen Suit Act” or “ECSA,” is that the claimant must provide
notice of intent to IDEM, DNR, and the Attorney General."*" The ESCA action may be pursued if action
is not taken within 90 days or not diligently pursued.141 In addition, the ESCA authorizes an individual to
intervene in an administrative proceeding or during judicial review.'*?

135 The IEPA rules of the Air Pollution Control Board are codified at 326 IAC 16. Those of the Water Pollution Control Board
are found at 327 IAC 11, and those of the Solid Waste Management Board are found at 329 IAC 5.
BOYC 13-12-4-8.
7 Ind. State Highway Com’n v. Ziliak, 428 N.E.2d 275, 281 (1981 Ind. App.).
8 Indiana Environmental Mgt. Bd. v. Indiana-Kentucky Elec. Corp., 393 N.E.2d 213 (1979 Ind. App.).
P1C 13-30-1-1.
“1C 13-30-1-2.
11C 13-30-1-3. Action to review an ESCA disposition by an agency is typically taken to a civil court, but it may also be the
ﬂlzbject of administrative review. See Walton League v. Cedar Creek D.B. & DNR, 2 Caddnar 3 (1985).
IC 13-30-1-5.
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Matrix 5-1: Cross-reference of Procedural Framework Laws and Guidance Documents

Programs and Activities Laws and Guidance Standards or Criteria Contact Applicable to
Documents Federal
Consistency*
Civil and Criminal Enforcement
TRADITIONAL CIVIL ENFORCEMENT: The | IC 4-6-1-6 The Attorney General has charge | Office of Attorney
Attorney General is responsible for IC 4-6-2-1 of and directs the prosecution of | General
prosecuting and defending suits that are | IC 4-6-3-2 all civil actions brought in the State House, Rm. 219
instituted by or against the State and its IC 13-30-1 name of the State. In these civil | Indianapolis, IN 46204
officers. actions, neither the State nor an | (317) 232-6201
agency may be required to file a
bond. The Attorney General
may also bring an action, for
declaratory and equitable relief,
in the name of the State for the
protection of the environment of
Indiana.
ENVIRONMENTAL CIVIL ACTIONS: The IC 13-30-9-2 The State or private person must | An individual suit may
State or a private person may bring an IC 13-30-9-3 show the release poses arisk to | be monitored in the
environmental legal action against a human health and the circuit or superior court
person who caused or contributed to the environment to recover where the suit is filed.
release of a hazardous substance or reasonable costs of a removal or
petroleum in the surface or subsurface remedial action.
soil or groundwater.
TRADITIONAL CRIMINAL ENFORCEMENT: | IC 35-14-1-14 Criminal provisions are County Prosecutor

Enforcement of crimes, which include
felonies and misdemeanors, are generally
the responsibility of each county’s
prosecuting attorney. Crimes are defined
in the criminal code or in particular
statutes.

IC 35-42 through IC
35-46

generally categorized as in the
criminal code as offenses
against: (1) the person; (2)
property; (3) public
administration; (4) public health,
order, and decency; and, (5)
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Programs and Activities Laws and Guidance Standards or Criteria Contact Applicable to
Documents Federal
Consistency*
miscellaneous offenses.
Examples of particular statutes
defining crimes include IC 13-
30-6-1 and IC 14-22-38.
Pre-Permit Hearings
PRE-PERMIT HEARINGS: Opportunities IC 13-15-3 Agencies governing permitted There are numerous of
for public input are made available for IC 8-23-2-17 activities may have individual pre-permit hearing
activities such as agency permits through | IC 14-11-4 standards governing procedures | mechanisms. These are
hearings. IC 14-21-1-17 for noticing and conducting typically administered
public hearings. As an example, | through the division
statutes are provided which within an agency that
govern a few agencies. issues the permits.
Administrative Adjudication
AOPA AGENCIES: The AOPA applies to | IC 4-21.5-2-4 The AOPA governs the review For IDEM reviews:
IDEM, DNR, ISDH, and INDOT. IURC of permits, sanctions, and other Office of
is exempted from AOPA and governed orders issued by state agencies. Environmental
by a separate statute. Adjudication
150 West Market

Indianapolis, IN 46204

For DNR reviews:
NRC Division of
Hearings

402 W. Washington St.,
Rm. 272

Indianapolis, IN 46204

For other agencies:
Contact the main office
of the agency.
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Programs and Activities Laws and Guidance Standards or Criteria Contact Applicable to
Documents Federal

Consistency*

GENERAL APPLICATION: The AOPA IC 4-21.5-1-4 The substantive law under See contacts listed

applies to any agency action and review provides the standards immediately above.

provides review from permitting and and criteria. The nature of the

enforcement decisions of the agencies. review is hearing de novo.

PERMITTING: The AOPA governs the IC 4-21.5-1-11 AOPA applies broad noticing See contacts listed

administrative review of permits, IC 4-21.5-2-1 requirements and public above.

provides for public notification and IC 4-21.5-3-4 participation procedures for

participation during the permit and IC 4-21.5-3-5 agency permitting processes.

permit-renewal process, governs the
conduct among parties involved in an
AOPA proceeding, and creates minimum
procedural rights and imposes minimum
procedural duties.

Permits and permit-renewals that might
be of public interest require notice to: (1)
the permit applicant); (2) each person to
whom another law requires notice to be
given; (3) each competitor for a mutually
exclusive license; (4) each person who
has provided the agency with a written
request to be notified of the order, if the
request describes the order with
reasonable particularity and is delivered
to the agency at least seven days before
the order is to be issued; (5) each person
who has a substantial and direct
proprietary interest in the subject of the
order; and, (6) each person needed for
just adjudication.

Notice and participation
requirements for permits
identified in IC 4-21.5-3-4 are
identified in the substantive
statutes.

The substantive law under
review provides the standards
and criteria. The burden of
proving entitlement to a permit
is placed on the applicant.

ENFORCEMENT: The AOPA governs the
review of agency enforcement actions.
In some instances, enforcement actions

IC 4-21.5-3-6 and 8

The substantive law under
review provides the standards
and criteria. The burden of

See contacts listed
above.
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Programs and Activities Laws and Guidance Standards or Criteria Contact Applicable to

Documents Federal
Consistency*

are effective only where the agency proving the sanction is placed

establishes the averments of a upon the agency.

“complaint.” In other instances, the

agency delivers the enforcement action

directly to the recipient, and the recipient

must seek request review of the sanction.

EMERGENCY AND TEMPORARY ORDERS: | IC 4-21.5-4 The substantive law under See contacts listed

The AOPA governs emergency and review provides the standards above.

temporary orders established by an and criteria. The burden of

agency. AOPA emergency and proving an emergency order is

temporary orders may be used where an improper is placed on the person

emergency exists or a statute authorizes seeking to set the order aside.

its use. An order cannot be effective for

more than 90 days unless extended in the

context of a full proceeding on the

merits.

PROCEDURES: The AOPA outlines a IC 4-21.5-1-15 The substantive law under See contacts listed

review process including procedures for | IC 4-21.5-3-15 review provides the standards above.

preparing for and conducting a hearing. through 17 and criteria. The mechanisms

Specific procedures to be used for IC 4-21.5-3-25 for consideration of those

noticing interested parties and procedures | IC 4-21.5-5 standards and criteria are set

used during pre-hearings and hearings
are outlined in the statute. The statutory
procedures have been supplemented by
rule for actions before the Office of
Environmental Adjudication and before
the NRC Division of Hearings. Final
orders following review pursuant to the
AOPA are subject to judicial review by a
circuit or superior court.

315IAC 1 (OEA)

312 IAC 3-1 (NRC
Hearings)

forth in the AOPA (and agency
rules to assist in the
administration of the AOPA).

ADMINISTRATIVE PRECEDENTS: Each
agency is required by AOPA to index

IC 4-21.5-3-27
1IC 4-21.5-3-32

Final orders for decisions issued
after 1987 are to be indexed by

See contacts listed
above.
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Programs and Activities

Laws and Guidance
Documents

Standards or Criteria

Contact

Applicable to
Federal
Consistency*

and make all written final orders
available to the public.

name and subject. Only final
orders properly indexed and
made available to the public may
be relied upon by the agency as
precedents. OEA and NRC
Hearings are also required to
specifically address, in any final
decision, the precedents cited by
parties as being applicable to a
case.

IURC: The IURC serves as an impartial
fact-finding body for all controversial
proceedings within its jurisdiction. The
Utility Consumer Counselor may appear
for ratepayers, consumers, and the public
in these proceedings. Based upon the
evidence received during the hearing
process, an administrative law judge
makes recommendations to the [URC for
final disposition. Decisions of the [URC
are subject to review by the Court of
Appeals of Indiana.

IC 8-1-1
IC 8-1-1.5
170 IAC 1

The substantive law under
review provides the standards
and criteria. The mechanisms
for review are set forth in IC 8-1
and supplemented by rule at 170
IAC 1.

Utility Regulatory
Commission

302 W. Washington St.,
Rm. E306

Indianapolis, IN 46204

Office of Utility
Consumer Counselor
100 North Senate Ave.,
Rm. 501

Indianapolis, IN 46204

Informal Dispute Resolution

CIVIL: For civil actions the Indiana
Supreme Court recognizes several
alternative dispute resolution methods.

Alternative Dispute
Resolution Rules 1.1,
2,and 3

A variety of methods are
recognized and standards and
procedures are set for many of
the methods including mediation
and arbitration.

Indiana Supreme Court
313 State House
Indianapolis, IN 46204

ADMINISTRATIVE: The ultimate authority
of an agency is authorized to approve
mediation as a means for dispute

Ind. P.L. 16-1996
IC 4-21.5-3.5

Standards and procedures are set
by statute and an agency may
adopt rules to help implement

See addresses for OEA
and NRC Hearings
above (or the main
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Programs and Activities Laws and Guidance Standards or Criteria Contact Applicable to
Documents Federal

Consistency*

resolution of AOPA proceedings within mediation in the administrative office of another

the agency’s jurisdiction. context. agency)

Rules

APPLICATION: A rule is a state agency IC 4-22-2-3 The process of formulating or The agency authorized

statement, designed to have the effect of adopting a rule must comply by statute to adopt rules

law, that implements, interprets, or with IC 4-22-2. An agency to for its

prescribes either a law or policy or the action subject to administrative administration.

organization, procedure, or practice adjudication is excluded from

requirements of the agency rule making.

DRAFTING: Public participation is IC 4-22-2 (1) An agency must publish a See immediately above.

solicited in rulemaking actions.

public notice of intent in the
INDIANA REGISTER at least 30
days before publishing a
proposed rule, and solicit
comments. (2) The proposed rule
must be published in the
INDIANA REGISTER. Additional
public notice opportunities may
be established by other statutes.

PUBLIC REVIEW: Opportunities are
provided for public comment during the
rulemaking process.

IC 4-22-2-23(d)
IC 4-22-2-24
IC 4-22-2-26
IC 4-22-2-27

(1) When a proposed rule is
published in the INDIANA
REGISTER it must be
accompanied by at least one
public hearing. (2) The agency
must allow any person attending
the hearing an adequate
opportunity to comment on the
proposed rule. (3) The agency
must prepare a written response
that contains summary of the
comments received during the
rulemaking process. (4) The

See immediately above.

Indiana Economic
Development Council,
Inc.

One North Capitol
Avenue

Indianapolis, IN 46204
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Programs and Activities

Laws and Guidance
Documents

Standards or Criteria

Contact

Applicable to
Federal
Consistency*

Indiana Economic Development
Council may review and
comment on any proposed rule
and suggest alternatives to
reduce the regulatory burden the
proposed rule will impose on
businesses. (5) The Legislative
Services Agency must prepare a
fiscal analysis concerning the
effect compliance with the
proposed rule will have on the
State and the entities to be
regulated by the rule.

FINAL ADOPTION: After the public
review process, an agency may adopt a
rule.

IC 4-22-2-22

IC 4-22-2-31

IC 4-22-2-32

IC 4-22-2-34 through
36

A rule adopted by an agency is
submitted to the Attorney
General for approval as to
legality. The Attorney General
has 45 days to complete the
review process.

The rule is forwarded to the
Governor for review. The
review period is 15 days. When
the rule is approved, or the
review period lapses without
action, the rule is filed with the
Secretary of State. After 30
days, the rule is effective.

Indiana Attorney
General

219 State House
Indianapolis, IN 46204

Governor of Indiana
206 State House
Indianapolis, IN 46204

EMERGENCY OR TEMPORARY RULES:
Several agencies have authority to adopt
emergency rules.

IC 4-22-2-37.1

An emergency rule is generally
effective when filed by the
agency with the Secretary of
State. Emergency rules are

See immediately above.
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Programs and Activities

Laws and Guidance
Documents

Standards or Criteria

Contact

Applicable to
Federal
Consistency*

typically only effective for 90
days.

Nonrule Policy Documents

NONRULE POLICY DOCUMENTS: Written
statements developed by agencies, not
formulated and adopted as a rule, are
submitted for publication in the INDIANA
REGISTER.

IC 4-22-7-7(a)

There are two categories of
nonrule policy documents. (1) A
statement that (A) interprets,
supplements, or implements a
statute or rule; (B) has not been
adopted as a rule; (C) is not
intended by the agency to have
the effect of law; and, (D) may
be used in conducting the
agency’s external affairs. (2) A
statement specifying a policy the
agency relies upon to: (A)
enforce a statute or rule; (B)
conduct an audit or investigation
to determine compliance with a
statute or rule; (c) impose a
sanction for violation of a statute
or rule. Included within these
categories are information
bulletins and other agency
guidelines.

Each agency that adopts a
nonrule policy document is
required to maintain a list of
those used for its external affairs.

The agency adopting
the nonrule policy
document

Ordinances

ADOPTION AND IMPLEMENTATION OF
LOCAL ORDINANCES: Local ordinances
are governed by the “home rule” statutes.

IC 36-1

(1) Local governments do not
have the power to regulate
conduct that is regulated by a

The local unit of
government adopting
the ordinance.
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Programs and Activities Laws and Guidance | Standards or Criteria Contact Applicable to
Documents Federal
Consistency*
Counties, municipalities, and townships state agency unless granted by
are granted all the powers they need for statute. (2) Joint state and local
the effective governing of local affairs. regulation may be structured by
state law. (3) When a state law
and a local ordinance govern the
same activity, the ordinance
yields to state law.
Public Access to Agency Records and
Meetings
AGENCY RECORDS: All persons are IC 5-14-3 Generally, a person may inspect | The state agency in
entitled to complete information and copy the public records of possession of the public
regarding the affairs of the government any public agency during the record
and the official acts of those who regular business hours of the
represent them as public officials. agency. The burden of proof for
the nondisclosure of public
records is placed on the agency
that denies access to the record.
Limited discretion to protect
some internally generated
documents is provided to the
agency.
AGENCY MEETINGS: The “Open Door IC 5-14-1.5 Official actions of public The state agency

Law” governs public access to agency

meetings.

agencies must be conducted
openly unless expressly provided
by statute. Members of the
public are permitted to observe
and record the meetings. Secret
ballot votes are prohibited.
Public notice of any meeting
must be provided at least 48
hours in advance.

conducting the meeting
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Programs and Activities Laws and Guidance | Standards or Criteria Contact Applicable to
Documents Federal
Consistency*
Other Environmental Review Procedures
IEPA: The State is directed to improve IC 13-12-4 All state agencies must: (1) “Use | The state agency

and coordinate state plans, functions,
programs, and resources.

a systematic, interdisciplinary
approach that will ensure the
integrated use of the natural and
social sciences and the
environmental design arts in
planning and decision making
that may have an impact on the
environment.” (2) “Identify and
develop methods and procedures
that will ensure that unquantified
environmental amenities and
values may be given appropriate
consideration in decision making
along with economic and
technical considerations.” (3)
Include in every
recommendation or report on
proposals for legislation and
other major state actions
significantly affecting the quality
of the human environment a
detailed statement of (A) the
environmental impact of the
proposal; (B) any adverse
impacts that cannot be avoided if
the proposal is implemented; (C)
alternatives to the proposed
action; (D) the relationship
between local short-term uses of
the environment and the
maintenance and enhancement

administering a
program
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Programs and Activities

Laws and Guidance
Documents

Standards or Criteria

Contact

Applicable to
Federal
Consistency*

of long-term productivity; and,
(D) any irrevocable and
irretrievable commitments of
resources that would be involved
if the proposed action should be
implemented. (4) Articulate
appropriate alternatives to
recommend courses of action in
any proposal that involves
unresolved conflicts concerning
alternative uses of available
resources. (5) Recognize the
long-range character of
environmental problems and,
where consistent with state
policy, “lend appropriate support
to initiatives, resolutions, and
programs designed to maximize
state cooperation in anticipating
and preventing a decline in the
quality of the environment.” (6)
“Make available to counties,
municipalities, institutions, and
individuals advice and
information useful in restoring,
maintaining, and enhancing the
quality of the environment.” (7)
“Initiate and use ecological
information in the planning and
development of resource
oriented projects.”

ENVIRONMENTAL CITIZEN SUIT ACT: A
person may seek relief in the name of the

IC 13-30-1

The claimant must provide
notice of intent to IDEM, DNR,

IDEM
100 North Senate Ave.,
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Programs and Activities Laws and Guidance | Standards or Criteria Contact Applicable to
Documents Federal
Consistency*
State of Indiana against anyone to protect and the Attorney General. The Rm. N1301
the environment from significant action may be pursued within 90 | Indianapolis, IN 46204
pollution, impairment, or destruction. days if an agency does not take
up the issue. DNR

402 W. Washington St.,
Rm. W256
Indianapolis, IN 46204

Indiana Attorney
General

219 State House
Indianapolis, IN 46204

s Federal consistency is sought for substantive laws. Because this section is directed to procedural rather than substantive laws, reference is not made here to federal consistency. A substantive law

being applied or considered in the context of these procedures may, however, warrant application of principles of federal consistency.
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Section 5-2: Coastal Hazards

Wind and waves have acted in concert over thousands of years to shape the southern shores of Lake
Michigan, and continue to do so today. As natural processes continue, the human influence along the
coast must be considered an element in coastal dynamics.

Levels of the Great Lakes fluctuate. Lake levels affect extent of flooding, shoreline erosion and shoreline
property damage, wetland acreage, and depth of navigation channels. The changing lake levels present
challenges for shoreline development. Structures such as seawalls or breakwaters have been constructed
in the Lake or along the coast to afford protection for industrial, residential, and commercial
developments. These structures contribute to the alteration of the shoreline. What provides protection for
one area of the coast can negatively affect another.

Most of Indiana’s shoreline is protected by hard structures or preserved as natural landscape. There are
few opportunities for new development but more for redevelopment. Decisions may be made at the local
level through planning and zoning to establish criteria for shoreline structures. Setback requirements
developed through local zoning can alleviate costs of maintenance and replacement of erosion control
structures. Maintenance and replacement of erosion control mechanisms can also be according to
uniform standards to ensure proper construction.

Erosion is another important natural process. Waves and water currents, generated by strong winds,
transport sand along the shoreline, maintaining a balance between sand transport and sand deposition.
Coastal erosion can be significantly increased when there are barriers to the natural sand transport (littoral
drift) along the shore. Breakwalls have been constructed into waters which are too deep for sand to be
transported naturally along the coast. At the same time, areas along the shore have been protected with
hard structures such as bulkheads, seawalls, or groins, preventing sand at the coastline from contributing
to littoral drift.

Beach nourishment is one way to replenish a sand-starved shoreline with sand it is no longer able to
receive naturally. New funding mechanisms for beach nourishment, however, must continually be found.
Recently, beach nourishment has involved the recycling of dredged materials. The use of dredge
materials can be complex due to the potential for contaminants in the sediments. This practice is made
more complicated since consistent criteria for testing sediments have not been established for the State.

Lake Michigan is Indiana’s largest navigable water. The following section outlines the laws and guidance
documents as well as local ordinances that govern activities involving navigable waters.

Managed Activities

. Delineating the physical boundaries of navigable waters.
e Construction along the Lake Michigan coast and other navigable waterways.
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Background

Common Law of Riparian Rights and Navigability

The backdrop to the law of coastal hazards rests with common law and has ancient Roman roots.
Riparian is derived from the Latin word ripa, meaning the bank of a stream. The phrase “riparian rights”
was traditionally used to describe a bundle of rights concerning the relation of the owner of a stream bank
or river bank to various opportunities provided by the river or stream. In many jurisdictions, including
Indiana, riparian has also come to identify those rights adjacent to lakes as well, although the traditional
term “littoral rights” is still sometimes used for Lake Michigan.

The bundle of riparian rights includes at common law:

(1) Access to the water.

(2) The placement and maintenance of wharves and piers.'

(3) The use of water without transforming it.

(4) The consumption of a fair share of the water.

(5) The acquisition of soils accumulated through natural accretions and relictions.
(6) For non-navigable waters, the right to ownership of the bed.’

Each of these riparian rights can form the basis of private common law claims. Those bearing most
directly upon coastal hazards are those bearing upon the placement of wharves and piers and those
bearing upon the acquisition of soils accumulated through natural accretions and relictions. Indiana courts
may enjoin the placement of a pier or whart if the placement would constitute a nuisance.” A pier may
also be ordered removed if it interferes with the usage of a neighboring riparian owner’s property.4
Generally, the process of accretion, reliction, and erosion carry the boundary of the landowner along with
.. . . . « : .5
the change, a principle accepted in Indiana and sometimes called the “doctrine of accretion.

The usual remedies for the protection and enforcement of rights in respect of real property are available to
the loss of land through erosion. A landowner who suffers a loss as a result of the wrongful activities of
another may successfully maintain a civil action for damages. Access to these remedies may be lost if
they are not timely enforced. If a change is made to a natural waterway through the construction of an
artificial structure, and a riparian owner fails to protest the change, the acquiescence may later preclude
restoration of the water to its prior condition.’

Related concepts of navigation and navigability are also founded in ancient common law. The Indiana
Supreme Court had addressed the subject of navigability in 1833 in Cox v. State’ where an individual was
prosecuted for maintaining a mill dam across a river which blocked navigation. The Court upheld the
right of the state to remove the obstruction, based on jurisdiction over “navigable waters” as set forth in
the Northwest Ordinance of 1787. The ordinance originally declared:

The navigable waters leading into the Mississippi and the St. Lawrence, and the carrying places between
the same, shall be common highways and forever free, as well to the inhabitants of said territory as to the

! The general right to maintain piers, docks, and wharves is also reflected in Indiana by statute at IC 14-29-1-4.
% See, for example, 1 Beck, Riparianism, WATERS AND WATER RIGHTS §6.01(a) (1991).

* Laughlin v. Lamasco City, 6 Ind. 223 (1855).

4 Bath v. Courts, Ind. App., 459 N.E.2d 72 (1984).

5 Beck, Riparianism, WATERS AND WATER RIGHTS §6.03(b)(2) (1991), citing in Indiana to Bath v. Courts.

8 Burk v. Simonson, 104 Ind. 175, 2 N.E. 309, 54 Am. Rep. 304 (1855).

" Cox v. State, 3 Blackf. 193 (1833).
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citizens of the United States and those of any other states that may be admitted into the Confederacy,
without any tax, impost or duty therefore.

The Cox decision interpreted the Northwest Ordinance of 1787 to mean Indiana was prohibited from
converting navigable waters to other than “public highways, and from obstructing them with any artificial
obstruction, and from levying any tax, impost, or duty on any of those citizens who may navigate them.”

An 1870 federal decision articulates modern concepts of navigability. The U.S. Supreme Court stated in
The Daniel Ball that a river once navigable in fact is navigable in law. Second, the decision concluded
that a waterway need only be “susceptible” for commercial usage to be legally navigable.8

Not until 1950 did the Indiana Supreme Court implement the principles of The Daniel Ball. In what is
still the landmark decision of Indiana navigable waters law, the Court declared in State v. Kivett’ that the
test for determining navigability is whether a river or lake “was available and susceptible for navigation
according to the general rules of river transportation at the time Indiana was admitted to the Union [1816].
It does not depend on whether it is now navigable. . . . The true test seems to be the capacity of the
stream, rather than the manner or extent of use. . . . [T]he mere fact that the presence of sandbars or
driftwood or stone, or other objects, which at times render the stream unfit for transportation, does not
destroy its actual capacity and susceptibility for that use.”

The controversy in Kivett was focused upon ownership of a river bed from which the defendant was
removing materials. If the river was navigable in 1816, title to the bed passed to the State of Indiana and
could not be conveyed incident to the adjoining riparian property. If non-navigable, title passed to the
adjacent property owners. Upon the facts, the Court affirmed a lower court decision which found the
river to be navigable.

The Court in Kivett also noted that “since the effect upon title to [the river bed] is the result of federal
action in admitting a state to the Union, the question, whether the waters within the state under which the
lands lie are navigable or non-navigable, is a federal” question and is “determined according to the law
and usage recognized and applied in the federal courts, even though, . . . the waters are not capable of use
for navigation in interstate or foreign commerce.” In essence, Kivett determined both interstate and
Indiana intrastate navigability is founded upon federal common law.

The provision in The Daniel Ball (and restated in Kivett) that a waterway needs only to have been
“susceptible” to navigation in 1816 has several consequences. The most important of these was stated in
United States v. United States Steel Corporation.10 At issue was the legal navigability of the Grand
Calumet River in Lake County for an area no longer conducive to commercial shipping. The court found
that a river does not lose its character of legal navigability even though no longer actually used for
commercial navigation. “Once found to be navigable, the water remains so.” A similar result was
reached last century for the St. Joseph River. A river in fact navigable, although used infrequently or no
longer used for purposes of commercial navigation, remains legally navigable.11

Stated in the simplest of terms: An Indiana river or lake which was capable of commercial navigation in
1816 is today legally navigable. What was then navigable in fact is now navigable in law.

8 The Daniel Ball, 77 U.S. (10 Wall.) 557, 563 (1870).

9 State v. Kivett, 228 Ind. 629, 95 N.E.2d 145 (1950).

10" United States v. United States Steel, 482 F.2d 439 (7th Cir. 1973).

" Bissell Chilled Plow Works v. South Bend Mfg. Co. (1916), 64 Ind. App. 1, 111 N.E. 932.
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Several Indiana waterways in the Lake Michigan watershed have been determined to be navigable or
nonnavigable. These were compiled by the Indiana Natural Resources Commission (NRC) in 1992'% and
were recently updated and placed on the Internet. 1> n addition to Lake Michigan, they include the Grand
Calumet River from the Illinois State Line to Marquette Park, the Indiana Harbor and Ship Canal, the
West Branch of the Little Calumet River to the Illinois State Line, the East Branch of the Little Calumet
River to the LaPorte County Line, Portage Burns Waterway (also known as Burns Ditch), Trail Creek in
Michigan City for one mile upstream from its mouth on Lake Michigan, the St. Joseph River in St. Joseph
and Elkhart Counties, and Baugo Creek in St. Joseph County. Listed as nonnavigable is Wolf Lake.'

Implementation of Management Techniques

Delineating the Physical Boundaries of Navigable Waters: the Ordinary High Watermark

The boundary of jurisdiction with respect to a navigable waterway is its “ordinary high watermark.” A
commentator for the Governor’s Water Resource Study Commission noted in 1980 that “federal cases
have consistently held that the appropriate line of demarcation (in the absence of a contrary state
boundary) is the high watermark, and Kivett declared that federal law must be applied to such issues.”"’

The concept of “ordinary high watermark™ finds its source in common law but has received legislative
and regulatory refinement in recent years. The Indiana General Assembly used “ordinary high
watermark” as the delineation of navigable waterways in a temporary statute governing utility line
crossings. ' The statute also defined the term “ordinary high watermark” to be “the line on the shore of a
waterway that is: (1) established by the fluctuations of water; and (2) indicated by physical characteristics
such as the following: (A) A clear and natural line impressed on the bank. (B) Shelving. (C) Changes in
the char%cter of the soil. (D) The destruction of terrestrial vegetation. (E) The presence of litter or
debris.”

A very similar definition for the ordinary high watermark of a navigable waterway is used by the ACOE
and has been adopted by rule by the NRC. The latter definition also sets the ordinary high watermark for
Lake Michigan at 581.5 feet .G.L.D., 1985 (582.252 feet N.G.V.D., 1929). The ACOE uses the same

elevation for the southern shore of Lake Michigan.18

Reduced to the most basic terms, the physical area of a navigable river or lake is what is included within
its ordinary high watermark. Because water levels raise and lower periodically, the actual water’s edge at
any particular time is likely to be inside or outside the legal boundaries of navigability. The practical
result is that sandbars or portions of the banks of a river during a low-water period are likely to be within
the ordinary high watermark and public domain. Similarly, beaches along Lake Michigan, which emerge
during low-water periods, are public domain. Conversely, areas above elevation 581.5 feet, [.G.L.D.

12 Roster of Indiana Waterways Declared Navigable, 15 IND. REGISTER 2385 (July 1, 1992).

"3 The Indiana Roster of Waterways Declared Navigable or Nonnavigable may be found through the Indiana Natural Resources
Commission Homepage and is located at http://www.state.in.us/nrc/navigable/index.html.

' The determination of non-navigability for Wolf Lake was based upon its description in Mitchell v. Small, 140 U.S. 406, 412
(1890) as a “non-navigable lake.” See also State v. Forsyth, 92 Ind. App. 513, 516, N.E. 661, 662 (1931) which notes the 1834
government plat for township 37 north, range 10 west, second principal meridian shows Wolf Lake as a “nonnavigable lake
extending through section 1,” and states the “lake was then, and has remained ever since, nonnavigable.”

15 Clark, THE INDIANA WATER RESOURCE (AVAILABILITY, USES, AND NEEDS), 107 (1980).

'8 1C 14-28-2. This statutory chapter was superseded by a permanent rule on January 1, 1996 as codified within amendments to
310 IAC 6-1.

71C 14-28-2-12.

'8 The natural resources commission ordinary high watermark for Lake Michigan is set forth at 312 IAC 1-1-26(2).
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1985, along Lake Michigan are the private property of the riparian owner, even though inundated during
periods of high water.

Construction Along the Lake Michigan Coast and Other Navigable Waters

Since 1899, the ACOE has had broad permitting authority to control the placement of wharves, piers,
breakwaters, jetties, and similar structures within the navigable waters of the United States.'’ The
authority extends both to dredging and filling. Bridges and levees are also subject to control.*’ In the
exercise of the authority, the ACOE conducts a public interest review and is entitled to consider pertinent
factors other than navigability, including the environmental impact of a proj ect.”! Should the ACOE
determine a project requires a permit under the Clean Water Act, a Section 401** water quality
certification from IDEM is also necessary. A project requiring a permit from the ACOE under the Rivers
and Harbors Act of 1899 might also need a Section 401 water quality certification.

The core of state regulation for activities along the ordinary high watermark or within Lake Michigan and
other navigable waters is the Navigable Waterways Act.” Most persons must obtain a permit from the
DNR under the Navigable Waterways Act to place fill or erect a permanent structure or to remove
material.>* In determining whether to grant a permit under the Navigable Waterways Act, the agency
must consider whether the activity would unreasonably impair the navigability of the waterway, cause
significant harm to the environment, or pose an unreasonable hazard to life or property.

Rules have been adopted to help implement the statute.”” Prominent is a requirement that the DNR must
consider, before issuing a permit subject to the Navigable Waterways Act, how the proposed construction
project would impact the “public trust doctrine,” as well as the “likely impact upon the applicant and

. . . . . 1526
other affected persons, including the accretion or erosion of sand or sediments.

The Navigable Waterways Act and its accompanying rules have direct application to the construction of
structures which have the intended or unintended result of affecting shoreline processes. The DNR is
empowered and mandated, before issuing a permit, to evaluate how a construction activity is likely to
contribute to accretion and erosion to the property of the applicant or to another person along Lake
Michigan or another navigable waterway.

Homeowners, businesses, or municipalities contemplating construction along the Lake Michigan
shoreline are encouraged to obtain technical assistance from the DNR Lake Michigan Specialist who is

1 Rivers and Harbors Appropriations Act of 1899 (33 USC 401, et. seq.). See particularly 33 USC 403. “Navigable waters of
the United States” are those waters that connect with other waters to form a continuous interstate highway. National Wildlife
Federation v. Alexander (1979), 198 U.S.App.D.C. 321, 613 F.2d 1054. As a practical matter, the Rivers and Harbors Act is
often administered by the Army Corps and the EPA in concert with the Clean Water Act (specifically 33 USC 1344, “Section
404”). This association is so close, that in casual conversation, the Clean Water Act is sometimes mistakenly attributed with
provisions of the Rivers and Harbors Act.

033 USC 401.

2! United States v. Members of the Estate of Boothby (1994 CA1 Puerto Rico), 16 F.3d 19.

233 USC 1341.

> 1C 14-29-1.

2 IC 14-29-1-8(a). Public or municipal utilities are exempted.

% Effective October 11, 1997, the rules governing navigable waterways were recodified from 310 IAC 20 to 312 IAC 6. The
recodified rules also included some new provisions.

%312 1AC 6-1-1(f).
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located in the DNR Lake Michigan Regional Office in Michigan City. The Lakeshore Protection Guide is
a resource available to those proposing construction on inland lakes.”’

Other Indiana statutory chapters address navigable waters primarily from a regulatory perspective. The
extraction of sand and gravel from the beds of navigable waters is separately addressed.”® There is a
specific pronouncement that a channel connected to a navigable waterway be dedicated to public use.”’

The Navigable Waterways Act's regulatory program contains a number of exemptions to minimize
duplication of regulation. A separate permit under the Act is not required if a permit has been obtained
under another regulatory program specified by statute. These are typically administered as a combined or
joint permit also including the requirements of the Navigable Waterways Act.’

The Navigable Waterways Act itself anticipates subordination to certain federal permits.31 A permit under
the Navigable Waterways Act is not required if a project has obtained a permit under the federal: (1)
Coastal Zone Management Act,32 (2) Clean Water Act,33 or, (3) Comprehensive Environmental
Response, Compensation, and Liability Act.™

In addition to considering the impacts of new construction along the coast of Lake Michigan, recent laws
look to the remediation of existing erosion concerns. A method for reducing or temporarily stopping
excessive erosion of the natural coast is to provide a “man-made” beach and dune-bluff. Feeding sand to
a coast is referred to as “beach nourishment.” Beach nourishment works to reduce sand-starved
conditions by supplying sand needed for waves and currents to rebuild and maintain the natural protective
beach and sand bar system. >

Beach nourishment activities are encouraged through state statute. The “Sand Nourishment Fund™*®
provides a mechanism to protect and increase sand in Indiana along Lake Michigan. Coastal communities
can obtain funds through their local state legislators which can then be used for: (1) the deposit of sand
along the coast of Lake Michigan in Indiana; (2) the design and establishment of systems that cause sand
to be deposited along the coast of Lake Michigan in Indiana; and, (3) the prevention or reduction of the
degradation of sand along the coast of Lake Michigan in Indiana. The Sand Nourishment Fund currently
has no regular source of revenue.

Under another state statute, the DNR may impose a royalty fee for the removal of materials dredged from
the bed of Lake Michigan.37 As an incentive, the NRC has by rule waived the royalty if the person

2" The Lakeshore Protection in Indiana Guide can be accessed at http://www.state.in.us/dnr/soilcons/publications.htm or by
calling the DNR Division of Soil Conservation at (317) 233-3870.

*1C 14-29-3.

*1C 14-29-4.

3050 IC 14-29-1-8(d) specifies that two separate permits are not required where regulatory authority is conferred by the Navigable
Waterways Act and another statute, but the permit must apply the requirements of the Navigable Waterways Act. Applicable
statutes are IC 14-21-1, IC 14-28-1, IC 14-29-3, IC 14-29-4, IC 14-34, and IC 14-37.

31 IC 14-29-1-8(c) through (e).

3216 USC 1451 et seq.

33 33USC 1344 et seq.

3* 42 USC 9601 et seq.

35 Indiana Department of Natural Resources, WATER RESOURCE AVAILABILITY IN THE LAKE MICHIGAN REGION, INDIANA, 54
(1994).

*1C 14-25-12.

71C 14-29-3-2.
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authorized to dredge agrees to place any suitable dredge materials along the Lake Michigan shoreline as
beach nourishment for the beneficial use of the general public.38

Recently, the NRC adopted a rule to establish a general permit (sometimes called a “statewide permit”)
for beach nourishment from sources landward of Lake Michigan. A person who qualifies for the general
permit may place sand for beach nourishment on the Indiana Dunes National Lakeshore or Indiana Dunes
State Park, either within or outside the ordinary high watermark, without obtaining a permit under the
Navigable Waterways Act. Instead, the person wishing to use the general permit provides a letter to the
agency. In the letter, the person provides information concerning the site of origin, the site of deposit, and
other pertinent information such as testing performed on the sand. Unless the DNR responds within 14
days to require full permitting or to impose conditions on the terms of the deposit, the general permit is
“deemed to have been approved and the person may proceed.”39

38312 TAC 6-5-8(b) provides an extraction is exempt from the royalty if the “mineral is authorized by the department for
placement, and is lawfully placed” in Lake Michigan for beach nourishment.
¥ 312 IAC 6-6.
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Matrix 5-2: Cross-reference of Coastal Hazards Laws and Guidance Documents

Program or Activity Laws and Standards or Criteria Contact Applicable to
Guidance Federal
Documents Consistency
Delineating the Physical Boundaries
of Navigable Waters
IDENTIFYING NAVIGABLE State v. Kivett Navigable Waterways: An Indiana NRC, Division of Not applicable.
WATERWAYS AND DELINEATING river or lake which was capable of Hearings
ORDINARY HIGH WATERMARK: A 312 IAC 1-1-24 commercial navigation in 1816 is 402 W. Washington
civil court or an agency with 312 TIAC 1-1-26 today legally navigable. What was St., Rm. W272
jurisdiction over navigable then navigable in fact is now navigable | Indianapolis, IN
waterways (such as the ACOE, in law. 46204
FERC, or NRC) generally identifies (317) 232-4699
waterways as navigable. An ordinary Ordinary High Water mark: (1)
high watermark provides a physical Established by the fluctuations of
boundary within which the State is water; and (2) indicated by physical
authorized to manage activities in and characteristics such as the following:
along navigable waterways. (A) A clear and natural line impressed
on the bank. (B) Shelving. (C)
Changes in the character of the soil.
(D) The destruction of terrestrial
vegetation. (E) The presence of litter
or debris.
Construction Along the Lake
Michigan Coast and Other Navigable
Waters
NAVIGABLE WATERWAYS PERMIT IC 14-29-1 (1) Whether the activity would DNR, Division of IC 14-29-1

PROGRAM:' A permit is required for

unreasonably impair the navigability of

Water

! Additional information regarding the navigable waterways permit program, and the opportunity for electronic permit application filing can be accessed at

http://www.state.in.us/dnr/water.
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Program or Activity Laws and Standards or Criteria Contact Applicable to
Guidance Federal
Documents Consistency
activities that place, fill, or erect a 3121IAC6 the waterway; (2) cause significant 402 W. Washington 3121IAC6
permanent structure in a navigable harm to the environment; or, (3) pose St., Rm. W264
waterway; or remove water or Roster of Indiana | an unreasonable hazard to life or Indianapolis, IN
material from a navigable waterway. Waterways property. In addition, impact of the 46204
Declared activity on the “public trust doctrine,” | (317) 232-4160
Navigable and the likely affect the activity will 1-877-928-3755
have on others must be considered.
DNR
APPLICATION A navigable waterway permit is not
ASSISTANCE required if a permit for the same
MANUAL (1996) project has been obtain under IC 14-
21-1,1C 14-28-1, IC 14-29-3, IC 14-
29-4,1C 14-34, or IC 14-37 and the
requirements of the Navigable
Waterways Act have been applied in
the project review.
EXTRACTION OF SAND AND GRAVEL | IC 14-29-3 (1) Whether or not the project will DNR, Division of IC 14-29-3
FROM A NAVIGABLE WATERWAY: impede navigation; (2) whether or not | Water
This activity is separately addressed 312 TAC 6-5-8(b) | the project will damage or endanger a | 402 W. Washington 312 TIAC 6-5

under the Navigable Waterways Act
and requires a permit to undertake this
activity. In addition, a royalty fee
may be assessed for materials dredged
from Lake Michigan.

bridge, highway, railroad, public work,
utility, or the property of a riparian
owner or adjoining proprietor or
adjacent permittee; and, (3) whether
or not the project will endanger human
lives.

A project subject to permit under this
statute does not require a separate
permit under the Navigable Waterways
Act (IC 14-29-1) provided the
Navigable Waterways Act evaluation
criteria are applied as well.

St., Rm. W264
Indianapolis, IN
46204

(317) 232-4160
1-877-928-3755
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Program or Activity Laws and Standards or Criteria Contact Applicable to
Guidance Federal
Documents Consistency

CREATION OF A CONNECTING IC 14-29-4 (1) Whether or not the project will DNR, Division of IC 14-29-4
CHANNEL: A channel connected to a constitute an unreasonable hazard to Water
navigable waterway must be life and property; (2) whether or not 402 W. Washington
dedicated to public use. the project will result in undue effects | St., Rm. W264

upon the water level; (3) whether or Indianapolis, IN

not the project will result in undue 46204

effects upon fish and wildlife (317) 232-4160

resources; and, (4) whether or not the | 1-877-928-3755

project will adversely affect public

health, safety, and welfare.

Prior approval for sewage disposal

facilities involved with the channel

must be obtained from IDEM.

A project subject to permit under this

statute does not require a separate

permit under the Navigable Waterways

Act (IC 14-29-1) provided the

Navigable Waterways Act evaluation

criteria are applied as well.

There are no exemptions for channels

under this statute.
SECTION 401 WATER QUALITY 33 USC 1341 Standards in the water quality rules are | IDEM, Office of Section 401
CERTIFICATION PROGRAM: applied to the water quality Water Management water quality
Certification is required for an activity | IC 13-18-4-5 certification program. 100 N. Senate Ave. certification
that may result in any discharge into IC 13-13-5-1 Box 6015
navigable waters. Activities are Indianapolis, IN
reviewed for consistency with state 327 IAC 2-1.5-5-4 46206-6015

water quality standards. The
certification is required before permits
sought under Section 404 of the Clean

(317) 233-8488
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Program or Activity Laws and Standards or Criteria Contact Applicable to
Guidance Federal
Documents Consistency
Water Act and Section 10 of the
Rivers and Harbors Act of 1899 are
approved. See also section titled
Natural Areas, Fisheries, Wildlife,
and Native and Exotic Species.
SAND NOURISHMENT FUND: IC 14-25-12 Funding can be used for (1) the deposit | Local state legislator. | Not applicable.
Authorization for appropriation and of sand along the coast of Lake
use of funding dedicated by the Michigan in Indiana; (2) the design
legislature to protect and increase and establishment of systems that
sand along the Indiana Lake Michigan cause sand to be deposited along the
coast. coast of Lake Michigan in Indiana;
and, (3) the prevention or reduction of
the degradation of sand along the coast
of Lake Michigan in Indiana. The
Sand Nourishment Fund currently has
no regular source of revenue.
TECHNICAL ASSISTANCE FOR 312 TAC 6-1-1(f) | Conditions evaluated include how a DNR, Division of Not applicable.

COASTAL CONSTRUCTION: Assistance
is available from the DNR, Division
of Water, for technical consultation on
shoreline dynamics including lake
levels, erosion, lake currents, and the
impact of construction along the

coast.

construction activity is likely to
contribute to accretion and erosion to
the properties at or near the proposed
activity, as well as the impact to the
public trust doctrine.

Water

Lake Michigan
Specialist

100 W. Water St.
Michigan City, IN
46360

(219) 874-8316
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Section 5-3: Water Quality

As a result of the industrialization and urbanization of Northwest Indiana, water quality has been
seriously degraded. The Clean Water Act, state programs, and efforts by industries and municipalities
have greatly improved the quality of water over the last decade. At the same time, Northwest Indiana is
still faced with major water quality challenges.

The Clean Water Act instituted the National Pollutant Discharge Elimination System (NPDES) which led
to reduced discharges of pollutants by wastewater treatment facilities and industries. Yet this permit
program only applies to pollutants which stem from an identifiable point source. Nonpoint source
pollution is now a primary source of water quality impairment.

During the development of cities and towns, combined sewer systems were constructed to handle sanitary
waste as well as stormwater. Rapid development has increased the amount of stormwater now handled by
the sewer systems. Periodic discharges of sewage and stormwater into a receiving stream occur when the
capacity of a wastewater facility is exceeded.

Although the frequency of pollutants blatantly discharged into the streams and lakes has been
considerably reduced, the contaminants these waters received over the decades still remain in the
accumulating sediments. Water in streams tends to be cleaner, but toxic materials may be buried within
the sediment. Maintaining adequate water depths in ports and harbors is made more complex and more
expensive due to these hidden contaminants.

Pollution emitted to the air by cars, industries, businesses, and homes have also lead to the degradation of
water quality. Although these pollutants are emitted from an identifiable source, the transport of these
pollutants by winds can turn air pollution into nonpoint source pollution. Air deposition of industrial
pollutants has contributed to serious damage of natural resources in areas where industry does not exist.

Access to ports by commercial shipping was one reason for the successful development of Northwest
Indiana. Lake Michigan is also a water resource enjoyed by many recreational boaters. Marinas have
recently expanded providing more recreational opportunities. The discharge of sanitary waste and ballast
water from large vessels and recreational watercraft can bring untreated wastewater to the shore. Laws
governing wastewater discharges from commercial and recreational vessels are difficult to understand and
may prove even more difficult to enforce.

Although water is abundant in Northwest Indiana, healthful living and economic success is dependent on
clean water. This section explains how water quality is measured, monitored, and protected in Indiana.

Managed Activities

e Processes, systems, or practices with the potential to result in water quality degradation.
e Activities involving public water supplies.

e Activities causing nonpoint or diffuse sources of water pollution.

e Activities affecting groundwater.
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Background

Common Law and Statutory Origins

Each riparian owner along a waterway has an equal right to the water, but no one has the right to use the
water to the material injury of another riparian owner.” This common law principle has its most obvious
application to water quantity but is also a foundation for relief for damages to water quality. Pollution by
an upper riparian owner has long been held to support a private civil action by a lower riparian owner.
“Riparian rights essentially define the right to use—or, reasonably, pollute—the waters of a water course
among riparian owners.™

At least from the late 19th century, civil relief was also recognized for damages resulting from water
pollution based upon theories of private nuisance or public nuisance. Examples where compensation was
granted in Indiana include actions for offensive or unwholesome odors that restricted the beneficial use of
Water,3 the loss of human potability, and the impairment of use by livestock.”

Even so, technological limitations and the demands of a growing urban population sometimes presented
the courts with difficult issues. For example, riparian owners along Salt Creek were denied relief against
the City of Valparaiso for pollution resulting from the daily discharge of 47,000 gallons of sewage. The
Indiana Supreme Court concluded that because a pre-1896 sewerage system was mandated by statute,
“skillfully executed and free from negligence,” and no other practical alternative was available for the
disposal of the city’s waste, neither damages nor injunctive relief were appropriate.5

A notable water quality dispute arose in 1944 on southern Lake Michigan. Illinois and the City of
Chicago filed suit against Indiana, 16 Indiana-based companies, and the cities of Gary, Hammond, East
Chicago, and Whiting for alleged water pollution. The plaintiffs argued that pollution originating from
Northwest Indiana was impairing the use of Lake Michigan as a water supply. A consent decree
specifyin(sg corrective measures was entered in 1945, and the parties were determined to be in compliance
by 1948.

Private civil litigation remains an important element among the legal options available for addressing
water pollution. Yet dissatisfaction with its adequacy as the only option has led to extensive legislation.
Statutes have been enacted both at the federal and the state level.

The first significant Congressional enactment bearing upon water pollution was the Rivers and Harbors
Act of 1890, written in response to a decision by the United States Supreme Court that the United States
lacked common law to prohibit obstructions and nuisances in navigable waters.” The successor to this
enactment was the Rivers and Harbors Act of 1899 that essentially re-enacted the prior law.’

The first effort by Congress specifically directed to water pollution was the Federal Water Pollution
Control Act of 1948. In a declaration of policy, Congress recognized the importance of public health and

! Dilling v. Murray, 6 Ind. 324 (Ind.1885).

2 Grad, 2 TREATISE ON ENVIRONMENTAL LAW _3.02 Private Rights to Clean Water (Matthew Bender 1983).

3 Muncie Pulp Co. v. Martin, 55 N.E. 796 (Ind. 1899).

* Indianapolis Water Co. v. American Strawboard Co., 53 F. 970 (1893).

5 City of Valparaiso v. Hagen, 153 Ind. 337, 54 N.E. 1062 (Ind. 1899).

6 U.S. Department of Health, Education and Welfare, Report on Pollution of the Waters of the Grand Calumet River, Little
Calumet River, Calumet River, Lake Michigan, Wold Lake and Their Tributaries, Illinois-Indiana (1965).

" Williamette Iron Bridge Co. v. Hatch, 125 U.S. 1 (1888).

833 USC 401, et seq.
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welfare and the primary responsibility of the states for addressing water pollution. Authority for water
pollution control was placed in the Surgeon General with assistance from the Water Pollution Control
Advisory Board. The primary enforcement mechanism to control water pollution was an abatement suit,
with water pollution being declared a public nuisance. Amendments made in 1956 and 1965 developed a
procedure to mandate the state establishment of water pollution control programs.

In 1972, Congress expanded the initiative into a more complex regulatory program to address water
pollution. Substantial federal funding was provided for the construction and operation of publicly owned
treatment facilities. Effluent limitations were developed, and the national pollutant discharge elimination
system (NPDES) was established to address point source pollution. Regulations were also authorized to
control nonpoint source pollution. The Federal Water Pollution Control Act was extensively amended in
1977. At that time, Congress renamed the program the “Clean Water Act.”’

The concept of state legislation directed to the control of water pollution has a longer history than
sometimes acknowledged. For example, the Indiana General Assembly in 1905 made it unlawful to place
any “putrid, nauseous, noisome or offensive substance” in a well, spring, or waterway.m

Major state water quality legislation was enacted in 1943 with the creation of the “Stream Pollution
Control Board of the State of Indiana.” The board and its agencies were authorized to enter public or
private property to inspect and investigate conditions “relating to the pollution of any water of this state.”
The board was authorized “to determine what qualities and properties of water . . . indicate a polluted
condition . . . that shall be deleterious to public health or to the prosecution of any industry or lawful
occupation.” The board was also given authority to adopt rules to control the discharge of pollutants and
given “the power to take appropriate steps to prevent any pollution.””

In 1985, IDEM was created. The agency was to be “devoted entirely to the protection of the

environment.” The stream pollution control board became the water pollution control board. The

responsibility for most state and state-administered federal water pollution programs was placed in
12

IDEM.

Implementation of Management Techniques

Regulation of Processes, Systems, or Practices with the Potential to Result in Water Quality
Degradation

The Indiana General Assembly has provided broad authority to protect against processes or systems likely
to result in water quality degradation. As a general principle, a person may not throw, drain, allow to
seep, or otherwise dispose of an organic or inorganic matter that contributes to the pollution of streams or
waters of Indiana.”

The state agency primarily responsible for water quality protection is IDEM. IDEM is designated as the
water pollution control agency for Indiana under the federal Clean Water Act’? and the federal Safe

?33 USC 1251, et seq.

01nd. Acts of 1905, ch. 169, 553.
" Ind. Acts of 1943, ch. 214.

2p 1. 143-195.

BIC 13-18-4-5.

1433 USC 1251, et seq.
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Drinking Water Act.” IDEM may: (1) cooperate with federal agencies, state agencies, and other
interested parties in all matters relating to water pollution, including the development of programs for
eliminating or reducing pollution and improving the sanitary condition of waters; (2) apply for grants
under the Clean Water Act; (3) approve projects under the Clean Water Act; (4) participate in proceedings
under the Clean Water Act; (5) consent to the US Attorney General to bring suits to abate pollution; and,
(6) consent to joinder as a defendant in a lawsuit seeking pollution abatement.’’

While there is a clear legislative intent to make IDEM the state agency primarily responsible for water
quality, other agencies share in this responsibility.” The DNR administers several programs with water
quality elements. For example, the DNR’s Soil Conservation Board is responsible for the pursuit of
“erosion and sediment reduction programs that affect water quality.18 The Flood Control Act addresses
environmental concerns related to issuing a construction permit that will “[r]esult in unreasonably
detrimental effects upon fish, wildlife, or botanical resources.”’’ Similarly, the Navigable Waterways Act
prohibits construction that will “[c]ause significant harm to the environment.””’ The NRC has found
water quality is relevant to whether these values are properly protected.ZI

Similarly, ISDH has regulatory responsibility for programs having a direct impact on water quality. The
Executive Board of ISDH is generally empowered to adopt rules to improve the public health of Indiana
regarding the “pollution of any water supply other than where jurisdiction is in the water pollution control
board and the department of environmental management.”22 One example is that sewage disposal
through commercial and residential on-site sewage disposal systems must comply with rules adopted by
the agency to protect against “a health hazard or water pollution by disposing of any organic or inorganic
matter. . . into surface water, ground water, or onto the ground surface.””

IDEM policy with respect to water quality is articulated through the Water Pollution Control Board. The
board has broad discretion to adopt rules to control possible water quality degradation. Included is the
authority to adopt rules for the “control and prevention of pollution in waters of Indiana with any
substance” that is deleterious to public health or which may adversely affect any fish or beneficial animal
or vegetable life.”* The board may adopt rules needed to implement the Clean Water Act or the federal
Safe Drinking Water Act”

The Water Pollution Control Board may adopt rules to determine what qualities or properties of water
indicate a polluted condition in any streams or waters of Indiana that is: (1) deleterious to public health or
the conduct of a lawful occupation; (2) by which agriculture, floriculture, or horticulture may be injured;
(3) by which the livestock industry may be injured; (4) “by which any lawful use of any waters by the
state or by any person may be lessened or impaired or materially interfered with;” or, (5) by which any
fish or beneficial animal or vegetable life may be injured.26 The board may also adopt rules restricting

15 42 USC 300f through 300j. One exception, not pertinent to the coastal area is that DNR is the designated agency for Class I

illéljection wells used in association with the production of oil and gas. This statutory delegation is set forth at IC 13-13-5-1(1)
IC 13-18-2-1.

17 For a general discussion of the DNR’s water quality jurisdiction, see Hoosier Environmental Council v. RDI/Caesar’s

Riverboat Casino, LLC, and DNR, 8 Caddnar 48, 57 (1998).

B1C 14-32-2-12(8).

9 1C 14-28-1-22(e).

21C 14-29-1-8(c).

2! Hoosier Environmental Council v. RDI/Caesar’s at 57.

21C 16-19-3-4.

> 410 IAC 6-8.2-31.

*1C 13-18-3-1.

»1C 13-18-3-2.

201C 13-18-4-1.
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the polluting content of any waste material and polluting substances discharged or sought to be
discharged into any stream or waters of Indiana.”’

Discharges into surface waters of the coastal area must not impair existing instream water uses. “[T]he
level of water quality necessary to protect existing uses shall be maintained and protected.” If the
designated use of a waterway is impaired, there can be no lowering of the water quality for any pollutant
causing impairment.28 Additionally, for a waterway designated as an “outstanding state resource water,”
the high quality of its waters generally must be maintained and protected without degradation by
prohibiting a new or increased discharge due to an increase in the wasteload of any pollutant beyond the
background level of the pollutant. A few limited exceptions are recognized from this standard where the
result will be a net improvement to water quality. For example, an increase in sewered area or the receipt
of septic waste may be approved under limited circumstances.”’ The designated “outstanding state
resource waters” within the coastal area are the Indiana portion of the open waters of Lake Michigan and
the waters incorporated in the Indiana Dunes National Lakeshore.”’

Rules address a number of specified activities with processes or systems that could result in water quality
degradation. Among these are wastewater treatment facilities,31 industrial wastewater pretreatment
prograrns,32 land application of sludge and Wastewater,33 and public water supply.34 Basic NPDES
general permit rule requirements apply to stormwater runoff associated with construction activity,
stormwater discharge associated with industrial activity, facilities discharging noncontact cooling water,
wastewater discharge associated with petroleum products terminals, wastewater discharge associated with
ground water petroleum remediation systems, wastewater discharge associated with hydrostatic testing of
commercial pipelines, and wastewater discharge from facilities engaged in sand or gravel operations.35

Combined sewer overflow (CSO) outfalls are point source discharges, and are subject to NPDES permit
requirements. The CSO reduction and elimination requirements established in the Indiana CSO Strategy
are incorporated into the individual municipal wastewater treatment plant NPDES permits of those
Indiana communities.”®

Confined animal feeding operations are subject to permitting by IDEM. An application must include
plans and specifications for the design and operation of manure treatment, a manure management plan,
and other information to protect against pollution of “waters of the state.” IDEM is to apply feeding
standards through a policy statement that is consistent with standards from the US Department of
Agriculture Natural Resources Conservation Service (NRCS), the Midwest Plan Service, and university
extension services.”

Aquaculture, or concentrated aquatic animal production facilities as defined by federal regulation,38 are
also point sources subject to NPDES permit requirements. The need for a permit is determined following

2T1C 13-18-4-3.

2327 1AC 2-1.5-4.

¥ 3271AC 5-2-11.7.

39327 IAC 2-1.5-19(b).

31327 1AC 3 and 327 IAC 4.

323271AC 5.

33327 IAC 6.

#*3271AC 8.

3 3271AC 15.

3% The IDEM CSO Strategy can be read at http://www.state.in.us/idem/owm/facmang/wwet/csoindex.html. Permit information
can be accessed at http://www.state.in.us/idem/owm/facmang/guide/index.html.
T1C 13-18-10.

38 Concentrated aquatic animal production facilities are at 40 CFR 122.24.
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an on-site inspection. Factors included in the analysis of need include: (1) the location and quality of the
receiving waters; (2) whether the facility is a significant contributor of pollution to the “waters of the
state;” or, (3) if the holding, feeding and production capacities of the facility, are such that it is
determined the facility does not need an NPDES permit because the aquatic animals are raised in a
structure that discharges less than 30 days per year, and produces less than 20,000 pounds of cold water,
or 100,000 pounds of warm water aquatic animals per year.

Discharges into aquaculture projects, as defined by federal regulation,39 are subject to the NPDES permit
program. However, this applies only to those operations that feature the confinement of aquatic animals
within the waters of the State, or of the United States.

As is typical of state programs providing environmental protection, statutory procedures have been
enacted to assure adequate applicant and citizen participation in permitting functions relating to the
protection of water quality. These opportunities are presented both before and after an agency makes a
permitting decision. Before a permit is issued, the governing law is typically unique to, and customized
for, a particular regulatory program or programs within an individual agency. For example, legislation
has been enacted with respect to IDEM to provide pre-permit notification to local government officials
and to define the opportunity for a local public hearing.40 After a permitting decision is made, the
“administrative orders and procedures act” (or AOPA) governs most activities of the agencies primarily
concerned with water quality.41 These procedural mechanisms are discussed in more detail in the section
titled, Legal Procedures.

One pre-permitting process warrants particular note in the context of water quality. As a result of
Indiana’s participation in the Great Lakes Initiative, there are additional public notice requirements before
discharges can be authorized into the waterways of the coastal area. Upon receipt of an application for a
variance, for site-specific modification of water quality criteria and values, for implementation of
antidegradation standards, or alternate mixing zone demonstrations, IDEM must provide notice, request
comment, and, if requested, schedule and hold a public meeting. IDEM publishes a notice in a daily or
weekly newspaper in general circulation throughout the area affected by the discharge for which the
application was submitted. The notice is also to be sent by mail to the applicant, to the EPA, ACOE, the
FWS, other interested state and local governmental agencies, all parties on a mailing list maintained by
IDEM, and to any other person who requests to receive a copy of the notice. The notice must: (1) identify
the applicant and the receiving waterway; (2) describe the type of application submitted and the locations
of relevant discharge points; (3) describe the activities that result in the discharge; (4) identify the
substances for which the application was submitted; (5) provide IDEM contact persons; and, (6) outline
how to submit comments or request a public meeting."’2

Constructed Wetlands for Wastewater Treatment

An alternative method to treat wastewater is a constructed wetland. Constructed with wetland vegetation
and soils, these systems are designed to reduce biochemical oxygen demand (BOD) and total suspended
solids in wastewater. Reductions in pathogens, nitrogen, metals, and toxic organics are also possible.
IDEM and ISDH regulate construction of wetlands for wastewater treatment. A nonrule policy document

% Discharges into aquaculture projects are defined in 40 CFR 122.25.

*1C 13-15-3.

*I The AOPA is codified at IC 4-21.5. Agencies governed by the AOPA include IDEM, DNR, and ISDH.
#2327 1AC 5-2-11.2.
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provides technical guidance for the design, construction, and operation of constructed wetland type
sanitary wastewater treatment facilities.”

The guidance pertains to constructed wetland wastewater treatment systems operated as commercial on-
site wastewater disposal systems44 and water pollution treatment or control facilities used in public or
private sanitary sewerage systems45 that discharge to surface water, ground water, or land applied treated
effluent. This guidance does not apply to private, individual residential sewage disposal systems that
serve one- or two-family dwellings. The guidance should, however, be used with other applicable
technical reference material. For example, soil absorption systems must be designed and constructed
according to the ISDH standards. Compliance with additional technical reference material may be
necessary depending on the system design and application.

Filling, Dredging, and Alteration of Wetlands

Activities involving the filling, dredging, and alteration of wetlands and special aquatic sites are regulated
broadly under the federal Clean Water Act. Section 404 of the Clean Water Act regulates the discharge
of dredged or fill material into waters of the United States.”® Section 404 s typically administered in
conjunction with Section 401. Section 401 requires certification from the state in which a discharge
originates that the discharge will comply with water quality standards. Currently, in Indiana the ACOE
administers Section 404 with an opportunity for comment by state and local agencies. Section 401 water
quality certification is provided by IDEM, and the state agency couples Section 401 authority over
“waters of the United States” with its state water authority over “waters of Indiana.”*’

IDEM is the state agency charged with reviewing and either granting, denying, or conditioning 401 water
quality certifications under the Clean Water Act. In determining whether to issue a 401 water quality
certification, IDEM reviews the proposed activity and determines whether the activity will meet state
water quality standards. The certification must contain conditions necessary to ensure compliance with
these standards. In Indiana, the 401 water quality certification program is implemented using the
agency’s general statutory authority for rule adoption and the resulting water quality rules. Most
prominent among these rules (as applicable to the coastal area) are the water quality standards contained
in 327 IAC 2-1.5, including the antidegradation standards.”

A 401 water quality certification is a form of state agency “permit.” As such, the grant or denial of a
permit is subject to administrative review by the Office of Environmental Adjudication. The certification
process determines whether an activity will comply with Indiana’s “effluent limitations and water quality
standards.” If a 401 water quality certification is to be issued, the certification must be conditioned so
that no degradation to water quality will result to existing and potential beneficial uses of the State’s
surface waters. Included in the scope of a 401 water quality certification is the authority of IDEM to
require dredged material be disposed in an appropriate off-site location, to address storm-water runoff,
and to assure that harm will not come to aquatic life in a waterway or adjacent terrestrial area. The

3 Constructed Wetlands Wastewater Treatment Facilities Guidance, Water-0001-NPD, Indiana Department of Environmental
Management, 20 IND. REG. 2619 (June 1, 1997). The nonrule policy document and additional information can be found online at
http://www.state.in.us/idem/owm/planbr/rules/non-rule.html. Contacts are IDEM, Office of Water Management,100 N. Senate
Ave., Rm. 1203, PO Box 6015, Indianapolis, IN 46206 (317) 232-8676 or 1-800-451-6027; and ISDH, Commercial On-site
Wastewater Disposal, 2 North Meridian Street, Indianapolis, IN 46204, (317) 233-1325.

# Commercial onsite wastewater disposal systems are defined at 410 IAC 6-10.

3 Water pollution treatment or control facilities used in public or private sanitary sewerage systems are defined at 327 IAC 3-1-2.
33 USC 1344.

1C 13-18-4-5.

#1327 1AC 2-1.5-4.
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recipient of a 401 water quality certification, who fails to adhere to the terms of the certification, is
subject to a state enforcement action by IDEM.”

In determining whether to issue a certification, the State is required to review the proposed activity and
determine whether the activity will meet certain federal and state requirements including state water
quality standards. The certification must contain conditions necessary to ensure compliance with
applicable laws. In Indiana, this program is currently being implemented using IDEM's general statutory
authority and the water quality standards rule.”’ Additional information regarding the Section 401 water
quality certification process is included in the section titled Natural Areas, Fisheries, Wildlife, and Native
and Exotic Species.

Bathing Beach Monitoring

Water quality at municipal bathing beaches is monitored weekly during the summer months by local
health departments. The Indiana Dunes State Park and the Indiana Dunes National Lakeshore are
monitored weekly by National Lakeshore staff. Managers at beaches often restrict full body contact with
the water if samples contain more than 235 E. coli per 100 milliliters of water.”’ Coordination of these
efforts has been enhanced by the Interagency Task Force on E. coli, a voluntary group of local, state, and
federal agencies, researchers, and interested individuals. The task force works to determine the sources of
pollutants affecting the quality of the water at Lake Michigan beaches, while researching improved
monitoring methods. Beaches at many inland lakes are also monitored.

On October 10, 2000, the Beaches Environmental Assessment and Coastal Health Act of 2000 was
enacted.” This federal legislation requires states to establish water quality criteria for coastal recreational
waters for specific pathogens and pathogen indicators. In addition, states are required to establish a
monitoring and notification program for coastal recreational waters based on standards developed by the
EPA. The IDEM is the agency responsible for monitoring water quality and establishing water quality
rules and monitoring standards. The DNR, especially the Indiana Dunes State Park, will work closely
with IDEM to implement future changes to the monitoring of coastal recreational waters.

In 2001, IDEM proposed to EPA that Indiana participate in the BEACH Act. Indiana, through the
Interagency Task Force for E. coli, has been developing standards for beach monitoring and public
notification, two elements of the BEACH Act. Through its 2001application, IDEM intends to contract
with an entity that will use a geographic information system to further evaluate and characterize Lake
Michigan beaches. The contractor also will facilitate the BEACH contract work with the Interagency
Task Force for E. coli. IDEM intends to award a contract by early 2002.

Handling and Disposal of Sanitary Wastes from Vessels

Four principal types of water are found onboard vessels: (1) “Waste water” may be derived from sanitary
systems or ballast water. This water may be derived from a freshwater or saltwater source and must be
disposed at another source, often distant from its origin. (2) “Potable water” may be used for drinking,
showers, cooking, and galley washing. The latter uses may result in potable water becoming what is
sometimes called “graywater.” (3) “Engine room water” includes cooling water and boiler make-up
water. This water may be discharged at greater than ambient temperatures but is generally considered to

* Final Order Granting Caesars’ Motion for Summary Judgment, Objection to the Issuance of Section 401 Water Quality
Certification ACOE ID: 199600554 RDI/Caesars Riverboat Casino, LLC, Cause No. 97-W-J-1824 (January 5, 1998).
0327 1AC 2-1.

51327 IAC 2-1.5-8(e).

>2 Public law 106-284
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be quickly diffused and cooled following discharge. (4) “Incidental water” includes rainwater and spray
from waves on the deck, and it also includes bilge water.”

Since 1975, a vessel manufacturer which includes onboard toilet facilities has been required to connect
the facilities to a marine sanitation device. A marine sanitation device is equipment “designed to receive,
retain, treat, or discharge sewage, and any process to treat such sewage.” A person may not operate a
vessel “with installed toilets” unless the vessel is equipped with an approved marine sanitation device,
and unlessﬂt(he device has been certified through the US Coast Guard as being in good operating
condition.

On the Great Lakes, wastewater may be lawfully discharged from a marine sanitation device. The
effluent from the discharge must “not have a fecal coliform bacterial count of greater than 1,000 per 100
milliliters nor visible floating solids.” This standard became effective in 1977 for new vessels and in
1980 for existing vessels. A state may completely prohibit the discharge from all vessels of any sewage
“into some or all of the waters within such State by making a written application to the EPA. Upon the
receipt of an application, the EPA must determine whether “adequate facilities for the safe and sanitary
removal and treatment of sewage from all vessels using such waters are reasonably available.””

The discharge of “sewage from vessels” is excluded from the requirements for NPDES permits. “Sewage
from vessels” means human body wastes and the wastes from toilets and other receptacles intended to
receive or retain body wastes that are discharged from vessels and regulated by the Clean Water Act. For
commercial vessels on Lake Michigan, the term also includes galley, bath, and shower water (sometimes
collectively called “graywater”).56

Water or another heavy material is placed as “ballast” in the hold of large vessels to improve their
stability. The weight contained in the hold must be varied depending on cargo. The US Coast Guard has
adopted regulations to control the release of ballast water from vessels entering the Great Lakes. The
“most practical method of helping to protect the Great Lakes from foreign organisms that may exist in
discharged ballast water is the exchange of ballast water in the open ocean, beyond the continental shelf.
Water in the open ocean contains organisms that are adapted to physical, chemical, and biological
conditions (such as high salinity) of the ocean. These organisms will not, or are unlikely to, survive if
introduced into a freshwater systern.”57

Incidental water includes bilge water, rainwater, and lake spray. Bilge water accumulates in a vessel,
whether the vessel is constructed of steel or wood, “as a result of sweat or minor weeping of rivets and
seams.” Environmental regulations do not generally focus upon bilge water, at least when vessels are not
in port. Similarly, rainwater and spray from lake or ocean waves may accumulate in a vessel. This type
of water either flows from the decks or is actively pumped out in accordance with the International
Convention for the Prevention of Pollution from Ships (MARPOL).58

The Clean Vessel Act of 1992 was enacted by Congress with findings that the discharge of untreated
sewage is prohibited by federal law in navigable waters of the United States, but that there are an
insufficient number of pumpout stations to accommodate marine sanitation devices operated on

53 The Michigan Nonindigenous Aquatic Nuisance Species State Management Plan, 16 as set forth on the World Wide Web at
the following address: http://www.deq.state.mi.us/ogl/plan.html

>33 CFR 159.

>340 CFR 140.

%6327 IAC 5-1-2 and 327 IAC 5-2-5(a).

5758 FED. REG. 18330 (April 8, 1993).

58 The Michigan Nonindigenous Aquatic Nuisance Species State Management Plan, 16 as set forth on the World Wide Web at the
following address: http://www.deq.state.mi.us/ogl/plan.html
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recreational watercraft. Congress also found that “Sewage discharged by recreational vessels because of
an inadequate number of pumpout stations is a substantial contributor to localized degradation of water
quality in the United States.”™”’

The Clean Vessel Act required Great Lakes states and other coastal states to perform surveys concerning
the number and location of all pumpout stations and waste reception facilities at public and private
marinas, mooring areas, docks, and other boating access facilities on navigable waters. In addition, the
survey was to identify the number of recreational vessels in the state’s coastal waters with type III marine
sanitation devices or portable toilets, and the areas of the coastal waters where the boats congregate.60
Coastal states were required to develop and submit a plan for any construction or renovation of a pumpout
facility in accordance with guidance from the Secretary of the Interior. Matching federal funds were also
provided to assist the states in this effort.”

The primary funding source for the Clean Vessel Act is the Sport Fish and Restoration Account of the
Aquatic Resources Trust Fund, also known as the Wallop-Breaux Fund. Revenues generated from motor
boat fuel taxes have also contributed to the fund. Grants are awarded on a competitive basis and will
reimburse 75% of the costs of construction. Education and outreach for boaters regarding the problems
resulting from the discharge of sewage from boats can also be funded.” In Indiana, Clean Vessel Act
funding is administered by IDEM.

For Indiana waters other than Lake Michigan, a person operating a watercraft equipped with a water
closet or toilet must retain the sewage in a holding tank for disposal at an approved shoreside facility. A
person may not dispose of sewage accumulated in a holding tank or any other container on a watercraft”
except as authorized by IDEM.” By rule, every marina operating in the navigable waters of Indiana must
provide access to pumpout facilities.””

Great Lakes Initiative

The Great Lakes Water Quality Guidance was published by the EPA on March 23, 1995. The GLWQG
has criteria for 29 pollutants to protect aquatic life, human health, and wildlife as well as methodologies
to develop criteria for other pollutants that do not have criteria in the guidance. The guidance also
contains implementation procedures for developing water quality based effluent limits for permits and
antidegradation policies and procedures to maintain existing and designated uses, high quality waters, and
outstanding resource waters.

In January 1997, the Water Pollution Control Board adopted water quality standards by rule in
furtherance of the Great Lakes Initiative.” The rule reflects that the goal of the State is to restore and
maintain the chemical, physical, and biological integrity of the waters of the State within the Great Lakes
system. To promote the goal, the public policy of the State is that the discharge of toxic substances in
toxic amounts is prohibited and persistent and bioaccumulating toxic substances be reduced or
eliminated.? TIssues addressed to date include antidegradation standards,67 surface water use

. . 68 1 . . . 69 .. . .70
designations, = bioaccumulative chemicals of concern, and minimum surface water quality criteria.

%9 Pubic Law 102-587, Title V, subtitle F, §5602(a) [codified in 16 USC 777¢c and 777g].
% Title V, subtitle F, §5603(a) and 5608.

%! Title V, subtitle F, §5603(b).

62 CLEAN WATER NOTEBOOK, SeaLand Technologies, Inc. (October 1994).

8 1C 14-15-2-7.

312 IAC 6-4.

85327 IAC 2-1.5.

6327 JAC 2-1.5-3.
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Remedial Action Plan for the Grand Calumet River, Indiana Harbor and Ship Canal, and Near
Shore Lake Michigan and the Lake Michigan Lakewide Management Plan

The International Joint Commission (IJC), formed by the American-Canadian Boundary Waters Treaty of
1909, has identified 43 Areas of Concern (AOCs) in the Great Lakes Basin which contribute to severe
environmental degradation of the Great Lakes. Of the 43 designated AOCs, ten are on Lake Michigan.
The Great Lakes Water Quality Agreement calls for the designation of AOCs where any or all of 14
beneficial uses are impaired to such an extent that they affect the quality of aquatic life.”’

One of the most complex AOC:s is located in Indiana’s northern Lake County. This area encompasses the
west and east branches of the Grand Calumet River, the Indiana Ship Canal, the Indiana Harbor, and
nearshore Lake Michigan in the vicinity of the Indiana Harbor. Because environmental problems in this
AOC are so complex, the implementation of a remedial action plan (RAP) is being conducted in stages:
(1) defining ecosystem problems; (2) reviewing and choosing solutions; and, (3) implementing the
solutions.

The LMCP will coordinate with the RAP development and implementation process to ensure a consistent
approach to restoring Indiana’s Area of Concern.

Lake Michigan Lakewide Management Plan

The US and Canada entered the Great Lakes Water Quality Agreement of 1978 to address mutual
concerns within the Great Lakes on an international basis. Nine years later, the Water Quality Agreement
of 1987 made amendments to help advance the earlier agreement. Upon finding that the “Great Lakes are
a valuable natural resource,” that the United States should seek to implement the goals of these water
quality agreements, and that the EPA should “lead in the effort to meet those goals,” Congress enacted the
Great Lakes Critical Programs Act of 1990.” The legislation was addressed primarily to the Clean Water
Act and sought to implement the RAPs and to develop Lakewide Management Plans (LaMPs) for each of
the Great Lakes’” with assistance from the Great Lakes National Program Office (GLNPO). Parallel
amendments to the Clean Air Act also sought to enhance the Great Lakes air monitoring network.”*

The LMCP will coordinate with the Lake Michigan LaMP implementation process to ensure a consistent
approach to restoring and managing Indiana’s portion of Lake Michigan.

67327 IAC 2-1.5-4.

68327 IAC 2-1.5-5.

%327 IAC 2-1.5-6.

7327 IAC 2-1.5-8.

! The 14 beneficial uses of the Great Lakes Water Quality Agreement. 1) Restrictions on fish and wildlife consumption.

2) Tainting of fish and wildlife flavor. 3) Degraded fish and wildlife populations. 4) Fish tumors or other deformities. 5) Bird or
animal deformities or reproductive problems. 6) Degradation of benthos. 7) Restrictions on dredging activities.

8) Eutrophication or undesirable algae. 9) Restrictions on drinking water consumption or taste or odor problems. 10) Beach
closings. 11) Degradation of aesthetics.12) Added costs to agriculture or industry. 13) Degradation of phytoplankton and
zooplankton populations. 14) Loss of fish and wildlife habitat.

2 See 33 USC 1268 [Public Law 101-596].

> A RAP is defined by the legislation as a “written document which embodies a systematic and comprehensive ecosystem
approach to restoring and protecting the beneficial uses of areas of concern, in accordance with article VI and Annex 2 of the
Great Lakes Water Quality Agreement.” A LaMP is defined as a “written document which embodies a systematic and
comprehensive ecosystem approach to restoring and protecting the beneficial uses of the open waters of each of the Great Lakes
States, in accordance with article VI and Annex 2.” 33 USC 1268(a).

™42 USC 7412(m). See also Annex 15 of the Great Lakes Water Quality Agreement.
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Activities Affecting Public Water Supplies

A permit is required from IDEM for the construction, installation, or modification of sources, facilities,
and equipment associated with a public water supply,75 including water distribution systems. Plans and
specifications for the construction, installation, or modification of facilities for a public water supply must

. . . 76 o . . .
accompany a permit application.”” Plans must demonstrate that the proposed facility is satisfactory in
terms of sanitary quality, chemical quality, and adequacy of public water supply.77

IDEM’s current procedures for reviewing the applications, plans and specifications are based on guidance
provided by rule,78 by the Recommended Standards for Water Works (commonly known as the “Ten
States Standards”) and by the American Water Works Association and other professional organizations.
Procedures for the design and construction of water main extensions are also outlined by rule.%’
Technical standards for the design and construction of public water system wells are also set by rule.”’

79

Construction of some water main extensions may qualify for a general permit.g2 Under the optional
general permit procedures, those planning water main extensions must submit a Notice of Intent Letter to
IDEM in lieu of filing a permit application. The letter must be sent by certified mail 30 days before any
construction starts, and must include certifications from the engineer, and the water system, along with
information on average daily demand, system capacity, and two year average peak demand. In addition,
all plans and specifications must meet the standards set by rule and must be on file with the public water
system prior to construction, and available during construction.

Drinking water standards are coordinated with the federal Safe Drinking Water Act and, at the state level,
are set by rule.”’ The rule establishes maximum contaminant levels for inorganic chemicals, organic
chemicals other than volatile compounds, and volatile compounds. The rule also sets analytical methods.

In 1986, the federal Safe Drinking Water Act required states to develop and implement a Wellhead
Protection Program. In 1989, the Indiana General Assembly authorized the Water Pollution Control
Board to adopt rules to help protect the state’s public drinking water supplies by managing sources of
contamination overlying the ground water sources. From this charge IDEM developed a Wellhead
Protection Program which became effective in 1997.

The Wellhead Protection Program Document describes Indiana’s policy toward preventing contamination
within the area contributing water to a public water supply system well. Prevention is addressed through
activities performed by state, federal and local government and actions by a public water supply system
well. The Wellhead Protection Rule® outlines the activities required to be performed by the public water
supply system to develop a local Wellhead Protection Program.

75 «public water supply,” for the purposes of environmental management laws of Indiana, means any wells, reservoirs, lakes,
rivers, sources of supply, pumps, mains, pipes, facilities, and structures through which water is obtained, treated as required, and
provided to the public through a water distribution system that (A) serves at least 25 people per day for drinking, domestic use, or
other purposes (including state owned facilities); or, (B) has at least 15 service connections.

61C 13-18-16-1.

71C 13-18-16-5.

¥ 327 1AC 8-2.

7 Standards for the drinking water permit program can be accessed at http://www.state.in.us/idem/owm/dwb/dwp&app.html
0327 IAC 8-3.2.

*13271AC 8-3.4.

$23271AC 8-3.5.

327 1AC 8-2.

%327 1AC 8-4.1.
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Fish Consumption Advisory

Each year IDEM, ISDH, and DNR develop a fish consumption advisory based on recent fish monitoring
data. The 1998 advisory is based on levels of polychlorinated biphenyls (PCBs) and mercury found in fish
tissue. In each area, samples were taken of bottom-feeding fish, top-feeding fish, and fish feeding in
between. Over 1,600 fish tissue samples were analyzed for polychlorinated biphenyls (PCBs), pesticides,
and heavy metals. Of those samples, 99% contained mercury. Criteria for placing fish on the 1998
Indiana Fish Consumption Advisory have changed from using the Food and Drug Administration
guidelines to using the Great Lakes Task Force risk-based approach.Sj

Nonpoint and Other Diffuse Sources of Water Pollution

Many of the laws which seek generally to control water quality degradation also have application to
activities which may result in nonpoint or diffuse sources of water pollution. The general principle that

a person may not "cause, permit or suffer to be... drained, allowed to seep, or otherwise disposed into any
waters... any organic or inorganic matter that causes or contributes to a polluted condition of any waters"
in violation of adopted water quality standards®’ is applicable to nonpoint pollution. Indiana also has
various statutory provisions which prohibit the discharge of substances or materials into the water or onto
areas which may affect water. This authority is not limited to point sources of pollution. A person must
not: (1) “deposit any contaminants upon the land in a place and manner that creates or would create a
pollution hazard that violates or would violate a rule;” or, (2) “dispose of solid waste in, upon, or within
the limits of or adjacent to a public highway, state park, state nature preserve, or recreation area or in or
immediately adjacent to a lake or stream.. 7

The Water Pollution Control Board’s adopted policy of nondegradation of water quality is applicable to
all surface waters and is not limited by pollutant source.*® Several "waters of high quality" were
designated and those waters must be maintained at the water quality existing in 1977 without degradation.
Indiana prohibits the drainage or placement of material into state waters that causes or contributes to a
polluted condition such that "any fish life or any beneficial animal or vegetable life in any waters may be
destroyed or propagation thereof prevented or injuriously affected."®’ While this provision does cover
nonpoint sources of pollution, it requires proof of harmful effects on living organisms in the allegedly
affected waterbody.90

Nonpoint source pollution is considered during the review of activities involving filling and dredging of
aquatic sites when a section 401 water quality certification is required. Section 401 water quality
certification is provided by IDEM, and the state agency couples Section 401 authority over “waters of the
United States” with its state water authority over “waters of Indiana.””’ In Indiana, the 401 water quality
certification program is implemented using the agency’s general statutory authority for rule adoption and

% This information was obtained from the Indiana Fish Consumption Advisory available at
http://www.state.in.us/isdh/dataandstats/fish/fish_adv_index.htm

86 IC 13-18-4-5.

87 13-30-2-1. Information about applicable nonpoint source laws in this paragraph was obtained from Nonpoint Source Pollution
Management Plan for Indiana [2000 - 2004] which can be found at

http://www state.in.us/idem/owm/planbr/wsm/watershed/NPSplan/NPSManagementPlan.html

88 327 IAC 2-1.5-19.

89 IC 13-1-3-8.

90 Information about applicable nonpoint source laws in this paragraph was obtained from Nonpoint Source Pollution
Management Plan for Indiana [2000 - 2004] which can be found at
http://www.state.in.us/idem/owm/planbr/wsm/watershed/NPSplan/NPSManagementPlan.html

91.1C 13-18-4-5.
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the resulting water quality rules. Most prominent among these rules (as applicable to the coastal area) are
the water quality standards contained in 327 IAC 2-1.5, including the antidegradation standards.”

Several DNR statutes address environmental protection relative to construction activities along and within
waterways. The Flood Control Act addresses environmental values in its prescription on the issuance of a
construction permit which will "[r]esult in unreasonably detrimental effects upon fish, wildlife, or
botanical resources."” Similarly, the Navigable Waterways Act prohibits construction that will "[c]ause
significant harm to the environment."”* An activity that will have the effect of changing the bed or
shoreline of a public freshwater lake is required to have a prior permit.95 Ditching and draining activities
within one-half mile of any lake ten or more acres requires a determination the activity will not result in
"unreasonably detrimental effects upon fish, wildlife, or botanical resources."’’ Water quality is relevant
to whether the environmental values are protected,97 and the control of nonpoint source pollution may be
essential to the protection of water quality under these permitting programs.

State public health laws may address specific instances or sources of nonpoint source pollution where
public health is or may be adversely affected. Onsite sewage disposal systems (septic systems) are usually
regulated by local building codes and health officials. Standards for residential sewage disposal are
established by the ISDH by rule. In general,"[n]o person shall throw, run, drain, seep, or otherwise
dispose into any of the surface waters or ground waters of this state, or cause, permit, or suffer to be
thrown, run, drained, allowed to seep, or otherwise disposed into such waters, any organic or inorganic
matter from a dwelling or residential sewage disposal system that would cause or contribute to a health
hazard or water pollution." %A person may be ordered to connect to a sewage treatment system or
service if it is determined to be "in the interest of the health, safety, convenience, and welfare of the
residents of an area."”” This rule is enforced through the issuance of an order from the local health officer
stating the nature of the violation and setting a time limit to correct the violation.””

The Indiana General Assembly has set a policy with respect to the protection of both land and water
resources which can result from agricultural runoff. “[L]and and water resources of Indiana are among
the basic assets of Indiana.” Their proper protection and promotion is necessary to the health, safety, and
general welfare of the people of Indiana. The policy reflects that “improper land use practices and failure
to control and use rainfall and runoff water cause and contribute to the deterioration and waste of these
resources.” The loss of “natural grass, plant, and forest cover has interfered with the natural factors of
soil stabilization, causing loosening of soil and exhaustion of humus and developing a soil condition that
favors excessive runoff and erosion.” As a consequence, topsoil is being “washed out of fields and
pastures,” there is an acceleration of washing from sloping fields, and there is a loss of valuable topsoil.
In addition, “valuable water resources are being lost causing damages in watersheds.”’ !

The Soil Conservation Board was established within DNR to address concerns for improper land use
practices. Among the duties of the board is the coordination of erosion and sediment reduction programs

92 327 IAC 2-1.5-4.

93 IC 14-28-1-22(e)(3).

94 IC 14-29-1-8(c)(2).

95 IC 14-26-2-9.

96 IC 14-26-5-1.

7 Hoosier Environmental Council v. RDI/Caesar’s Riverboat Casino, LLC and DNR, 8 Caddnar 48 (1998).

% 410 TAC 6-8.1.

#1C 13-18-15-1.

1% Tnformation about applicable nonpoint source laws in this paragraph was obtained from NONPOINT SOURCE POLLUTION
MANAGEMENT PLAN FOR INDIANA [2000 - 2004] which can be found at

http://www.state.in.us/idem/owm/planbr/wsm/watershed/NPSplan/NPSManagementPlan.html
191TC 14-32-1-1(1) through (4).
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that affect water quality.loz In this role, the board is to work with other state agencies, federal agencies,
and local soil and water conservation districts. The districts have numerous responsibilities to address
land and water resource protection, including action as an agent of the State or United States to acquire,
construct, operate, or administer any soil and water conservation, erosion control, water quality
protection, flood prevention, or outdoor recreation project within the district boundaries.’” The Soil
Conservation Board is also authorized to develop a statewide regulatory program “after all reasonable

. . . 2104
voluntary approaches to erosion and sediment reduction have been exhausted.

In 1992, the Water Pollution Control Board adopted a multi-section rule to address stormwater runoff
associated with construction activities. Commonly referred to as “Rule 5,17 ts stated purpose is to
reduce sediments and other pollutants which result from soil erosion in stormwater discharges from sites
where construction activity disturbs at least five acres.””® Construction activities include clearing,
grading, excavation, and other land-disturbing activities.””” Rule 5 provides a general permit and does
not apply where a person obtains a specific NPDES permit for the construction activity.m8 An Erosion
and Sediment Control Plan must be prepared by the person undertaking the constructing activity. This
plan must be reviewed by the local Soil and Water Conservation District (SWCD). Once the SWCD has
approved the plan and necessary modifications have been made, a Notice of Intent letter is mailed to
IDEM. A Notice of Sufficiency must be received from IDEM before construction can begin.

If the receiving water for the project is classified as an outstanding state resource or exceptional use
water, the general permit does not apply and an individual NPDES permit for storm water discharges
must be obtained. An individual permit application must be submitted at least 180 days prior to initiation
of land disturbing activities.’”

The discharge of stormwater associated with certain industrial activity is also eligible for general permit.
If the waters are discharged to an outstanding state resource water, also called a water of high quality or
an exceptional use stream, an individual NPDES permit must be sought. A person using a general permit
must: (1) sample and characterize stormwater runoff; (2) establish and implement a Storm Water
Pollult}cg)n Prevention Plan (SWPP); and, (3) resample to demonstrate effectiveness of the implemented
plan.

The Water Pollution Control Board may also adopt rules or nonrule policy documents concerning the
construction and operation of confined animal feeding operations. A manure management plan must
accompany a permit application for a concentrated animal feeding operation and may require the operator
to comply with the governing statutory chapter, rules adopted under the chapter, water pollution control
statutes, and rules adopted under water pollution control statutes.’’! Generally, concentrated animal
feeding operations are point sources subject to the NPDES permit program. However, the need for such a
permit is conditioned on an on-site inspection.

1921 14-32-2-12(8) also specifies that the board is to coordinate the erosion and sediment part of 33 USC 1288.
1937C 14-32-5-1.

1%41C 14-32-2-12(9).

195327 IAC 15-5.

106327 IAC 15-5-1.

107327 1AC 15-5-2.

198 327 IAC 15-5-7.

199 This information and additional information on Rule 5 can be found at
http://www.state.in.us/idem/owm/facmang/storm/stormindex.html

10327 1AC 15-6.

"C 13-18-10.
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Laws that establish regulatory programs not directed primarily to water quality protection may also serve
an important role in the control of nonpoint source pollution. For example, the State Chemist and the
Indiana Pesticide Review Board are responsible for the registration, sale, transport, use, and application of
pesticides. By rule, the board may establish a list of “restricted use pesticides” and “pesticides for use by
prescription only” for the State or for designated areas of the State, if the board finds restrictions on sale,
distribution, or usage are needed to prevent undue hazards to persons, animals, wildlife, lands, or
waters.’?

Another example is the law which governs private land which is managed as a classified forest.”’? Rules
apply to lands classified after June 30, 1990 and require that any such site be maintained: (1) according to
a management plan; (2) to prevent excessive erosion and to control the deposition of sediments off-site;
and, (3) to maintain a healthy forest environment.’’#

The Nonpoint Source Section of IDEM maintains and administers the NONPOINT SOURCE POLLUTION
MANAGEMENT PLAN FOR INDIANA [2000 - 2004].”5 The management plan is intended to serve as a
handbook and resource guide for State and local officials to help them manage nonpoint source pollution
in Indiana. The plan includes information regarding: (1) nonpoint source program goals; (2) watershed
management partnerships in Indiana; (3) processes for identifying impaired watersheds and watersheds
needing protection; (4) IDEM programs addressing watershed management and nonpoint source
management; (5) mechanisms for program management and coordination; and (6) measuring progress.
In addition, the plan is submitted to EPA to demonstrate that Indiana is developing an effective Nonpoint
Source Management Program, in accordance with the provisions of the Clean Water Act.

The nonpoint source management plan also incorporates the findings of Indiana’s Nonpoint Source Task
Force. The Task Force was convened in 1996 to assess and provide recommendations for improving
nonpoint source management in Indiana. These findings and recommendations were used to develop
many components of this plan, including the goals, project objectives, pollutant concerns, and recognition
of partnerships. Recommendations were wide-ranging and included suggestions for assessment, research
and development, education, implementation, and regulation enforcement.”’

The Nonpoint Source Section also administers various grant programs with nonpoint source provisions
under the federal Clean Water Act. The Section 319 Nonpoint Source Program”7 provides for various
voluntary projects throughout the State to prevent water pollution and also provides for assessment and
management plans for water bodies in Indiana impacted by nonpoint source pollution. The Section
104(b)(3) Watershed Management Program”S promotes the development of watershed management
planning efforts and education and implementation projects. Section 205(j) Water Quality Project
Grants' "’ provide for projects aimed at reducing and eliminating pollution at the state level through
community planning processes.

121C 15-3-3.5-10.
131C 6-1.1-6.
114312 1AC 15.

115 The plan can be accessed at http://www.state.in.us/idem/owm/planbr/wsm/watershed/NPSplan/NPSManagementPlan.html
"¢ Information regarding the task force was obtained from the nonpoint source management web site at

http://www.state.in.us/idem/owm/planbr/wsm/watershed/NPSplan/NPSManagementPlan.html.
1733 USC 1329.

18 33 USC 1254(b)(3).

11933 USC 1285()(2).
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Activities Affecting Groundwater

Persons who are engaged in the business of drilling water wells are licensed by the DNR.? A
competency examination must be mastered, and wells must be drilled and grouted according to the
standards established by rule.””” A well must be located to “use every natural protection to promote the
maintenance of the well and its surroundings” and to protect the “quality of ground water encountered
during the construction of the well.” A well must be located as “far as practicable” from any “known
contamination source.” % Grouting and casing requirements, well disinfection standards, and other
technical requirements are designed to protect both public and private wells from contamination. A permit
must be obtained from IDEM for the placement of a public water supply well, and there are separate
drilling standards for public water supply wells.”” Abandoned wells must be “maintained so the well
does not become a source or channel of ground water contamination. A well which poses a hazard to
human health must also be plugged.”IM

Construction standards are set by ISDH rules in order to help protect groundwater from pollutants
originating with septic systems. For example, minimum distance requirements are established for septic
tanks, dosing tanks, lift stations, and soil absorption fields relative to public water supply wells, private
water supply wells, and commercial water supply wells.’?’ Inlet and outlet connections to a septic tank
must be sealed to the tank “in a water tight manner.” 126 Required topographic information for the
placement of a septic system on-site includes the location of any existing water supply well.”?’ Standards
address the relationship of a septic system to a seasonal high water table.

Interagency Groundwater Task Force

Protection and management of groundwater resources is a responsibility shared primarily by DNR,
IDEM, and ISDH. Cooperation among the agencies is facilitated through the Interagency Groundwater
Task Force. Additional members of the Task Force include representatives from the Office of the State
Chemist, State Fire Marshal, and members of local government, labor, and the business, environmental,
and agricultural communities.’?’

The Task Force was established in 1986 to develop a state groundwater quality protection and
management strategy and was mandated by legislation to coordinate the implementation of the
strategy.130 The strategy includes action to study, correct, and prevent groundwater contamination. In
addition, the legislation requires IDEM to maintain a registry of contamination sites, operate a
clearinghouse for reports of groundwater contamination, and investigate incidents of pollution that affect
private supply wells.

1201C 25-39.

121312 IAC 13.

122312 TAC 13-3-2.

123327 IAC 8-3.4. The requirements for public water supply wells are incorporated by reference into 312 IAC 13.

124312 IAC 13-10-2.

125410 IAC 6-8.1-37.

126410 TAC 6-8.1-40.

127410 IAC 6-8.1-49(e).

128 410 IAC 6-8.1-43 and 51.

EZ Indiana Department of Natural Resources, WATER RESOURCES AVAILABILITY, LAKE MICHIGAN REGION, P. 182 (1994).
I1C 13-18-17.
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Matrix 5-3: Cross-reference of Water Quality Laws and Guidance Documents

Programs and Activities Laws and Guidance Standards or Criteria Contact Applicable to

Documents Federal
Consistency

Regulation of Processes, Systems or

Practices with the Potential to Result in

Water Quality Degradation

WATER QUALITY STANDARDS: Specific | IC 13-18-3 All waters in the Great Lakes IDEM, Office of Water | IC 13-18-3

standards indicating water quality are IC 13-18-4 basin must at a minimum be free | Management IC 13-18-4

determined through rule adoption by the from substances, materials, 100 N. Senate Ave.

Water Pollution Control Board. 327 1IAC 2-1.5 floating debris, oil, or scum PO Box 6015 327 IAC 2-1.5

attributable to municipal,
industrial, agricultural, and other
land use practices, or other
discharges that: (1) will settle to
form objectionable deposits; (2)
are in amounts to be unsightly;
(3) produce color, visible oil
sheen, odor, or other conditions
to the degree of being a
nuisance; (4) are in
concentration that will contribute
to the growth of algae or aquatic
plants to a degree of being a
nuisance; and, (5) are in amounts
that are toxic to or may kill
aquatic life, other animals, or
humans.

Indianapolis, IN 46204
(317) 233-2472
1-800-451-6027
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WASTEWATER PERMIT PROGRAM IC 13-15 Effluent limitations are permit IDEM, Office of Water | IC 13-15
(NPDES PERMIT PROGRAM):1 Regulates | IC 13-18-19 conditions established by the Management IC 13-18-19
point source discharges into waters of the IDEM on quantities, discharge 100 N. Senate Ave.
United States. Includes permitting of 3271AC3 rates, and concentrations of Box 6015 3271IAC3
activities associated with publicly owned | 327 IAC 4 pollutants in water that is Indianapolis, IN 46206 | 327 [AC 4
treatment works, industrial wastewater 3271AC S discharged, or will be (317) 232-8760 3271IAC S
treatment facilities, concentrated animal | 327 IAC 8 discharged, from a point source 1-800-451-6027 3271AC8
feeding and aquaculture operations, 3271AC 15 into the “waters of the state” of 3271IAC 15
combined sewer overflows, and Indiana. They represent the
industrial wastewater pretreatment CSO STRATEGY” minimum effluent quality or
facilities. General permits are quantity which must be achieved
administered for discharges involved in prior to discharge of the treated
other industrial processes such as cooling wastewater into the waters of the
water, petroleum products, hydrostatic state. The NPDES permits issued
testing of commercial pipelines, sand and by IDEM contain effluent limits
gravel operations, stormwater associated which can be water quality-
with construction activities, stormwater based or technology-based. The
associated with industrial activities. effluent limits in each individual

NPDES permit are based on the

most stringent of these two

approaches
WASTEWATER OPERATOR ASSISTANCE IC 13-18-11 IDEM issues certificates IDEM, Office of Water | Not applicable.
TRAINING: Includes technical assistance, attesting to the competency of Management
certification, and continuing education operators. A certificate must 100 N. Senate Ave.
programs for wastewater treatment indicate the classification of PO Box 6015
operators. works, plant, or system that the Indianapolis, IN 46206

operator is qualified to (317) 232-8793

supervise. Each operator shall

display the operator's certificate

in the office of the operator.
WASTEWATER FACILITY CONSTRUCTION | IC 13-18-12 Application is evaluated based IDEM, Office of Water | IC 13-18-12

PERMIT PROGRAM: Regulates the

on technical specifications of

Management

'Complete information regarding the Wastewater Permit Program, including application instructions, can be found at http:/www.state.in.us/idem/owm/facmang/guide/index.html.
2 The CSO Strategy can be accessed at http://www.state.in.us/idem/owm/facmang/wwet/csoindex.html.
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construction of industrial and municipal | 327 IAC 3 construction plans and 100 N. Senate Ave. 3271AC3
wastewater facilities and industrial effectiveness of proposed PO Box 6015
pretreatment facilities. This program also | RECOMMENDED treatment technology. Indianapolis, IN 46206
regulates sewer construction. STANDARDS FOR Construction permits are not (317) 232-8760
WASTEWATER needed for: (1) storm sewers 1-800-451-6027
FACILITIES® transporting only surface run off

; (2) single-family dwelling

connections to existing sanitary

sewers; (3) certain multi-unit

buildings; (4) approved septic

absorption field systems of less

than 4000 gallons capacity; and,

(5) confined feeding operations

for animal production.
SECTION 401 WATER QUALITY 33 USC 1341 Standards in the water quality IDEM, Office of Water | Section 401
CERTIFICATION PROGRAM: Certification rules are applied to the water Management water quality
is required for an activity that may result | IC 13-18-4-5 quality certification program. 100 N. Senate Ave. certification
in any discharge into navigable waters. IC 13-13-5-1 Box 6015
Activities are reviewed for consistency Indianapolis, IN 46206
with state water quality standards. The 327 IAC 2-1.5-5-4 (317) 233-8488
certification is required before permits 1-800-451-6027
sought under Section 404 of the Clean
Water Act and Section 10 of the Rivers
and Harbors Act of 1899 are approved.
See also section titled Natural Areas,
Fisheries, Wildlife, and Native and
Exotic Species.
WASTEWATER REVOLVING LOAN IC 13-18-13 IDEM uses a priority ranking IDEM, Office of Water | Not applicable.
PROGRAM: Offers low-interest loans to system to recommend loans or Management
qualified communities for planning, 3271AC 13 other financial assistance from 100 N. Senate Ave.
design, and construction of publicly the fund. IDEM shall develop Box 6015

owned wastewater treatment facilities.

the priority ranking system to
achieve optimum water quality
consistent with the water quality

Indianapolis, IN 46206
(317) 232-8655
1-800-451-6027

? Great Lakes - Upper Mississippi River Board of State and Provincial Public Health and Environmental Managers, RECOMMENDED STANDARDS FOR WASTEWATER FACILITIES
(1997). This manual is commonly referred to as “The Ten-State Standards.”
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goals of the State and the federal

Clean Water Act.
BATHING BEACH MONITORING: Local 327 IAC 2-1.5-8(e) Full body contact may be Indiana State Not applicable.
county health departments collect and restricted if water contains more | Department of Health
analyze water from bathing beaches 17" EDITION OF than 235 E. coli per 100 2 North Meridian St.
weekly for E. coli and fecal coliform STANDARD METHODS | milliliters of water. Indianapolis, IN 46204
during the swimming season. Swimming | FOR THE (317) 233-1325
in the water at bathing beaches can be EXAMINATION OF BEACH Act of 2000 requires
restricted when water quality does not WATER AND states to establish water quality IDEM, Office of Water
meet standards set by rule. WASTEWATER criteria for coastal recreational Management
waters for specific pathogens 100 North Senate Ave.
Indiana also participates in the Beaches AMBIENT WATER and pathogen indicators. In Box 6015
Environmental Assessment and Coastal QUALITY CRITERIA addition, states are required to Indianapolis, IN 46206
Act of 2000 (BEACH). FOR BACTERIA 1986 establish a monitoring and (317) 233-6801
(EPA 440/5-84-002) notification program for coastal
recreational waters based on
standards developed by the EPA.
CLEAN VESSEL ACT PUMPOUT 33 U.S.C. 1322 Funds may be used for the IDEM, Office of Water | Not applicable.
PROGRAM: Funding available under the construction or renovation of Management
federal Clean Vessel Act to public and boat sewage pumpout facilities. 100 N. Senate Ave.
private marinas. Box 6015
Indianapolis, IN 46206
(317) 233-6801
1-800-451-6027
MARINA PUMPOUTS: Requires marinas to | IC 14-15-2-7 A marina is defined by rule asa | DNR, Division of IC 14-15-2-7
have an approved wastewater treatment permanent structure that can Water
facility or on-site disposal system. 312 TIAC 6-4 service at least five boats at a 402 W. Washington St., | 312 IAC 6-4
Prerequisite for construction permit 327 1AC 3-2 time and provides, for a fee, Rm. W 264 327 IAC 3-2
programs when new marina construction | 327 IAC 5 engine fuel, docks, boat repair, Indianapolis, IN 46204 | 327 IAC 5
is involved. 410 IAC 6-10 or boat sales or rental. (317) 232-4160 410 IAC 6-10

No new marina construction is
permitted by DNR unless the
marina operator obtains a permit
from IDEM for construction and
operation of a wastewater

1-877-928-3755

INDIANA LAKE MICHIGAN COASTAL PROGRAM AND FINAL ENVIRONMENTAL IMPACT STATEMENT

APRIL 2002
138




treatment facility or an NPDES
permit, or a permit from ISDH
for construction of a commercial
on-site wastewater disposal
facility.

State rules prohibit boats with
water closets or toilets, without
proper holding tanks, on public
waters.

REMEDIAL ACTION PLAN FOR THE
GRAND CALUMET RIVER, INDIANA
HARBOR AND SHIP CANAL, AND NEAR
SHORE LAKE MICHIGAN: Plan developed
to improve and eliminate environmental
threats and damages in this area of
northwest Indiana.

THE INDIANA HARBOR
& CANAL, THE
GRAND CALUMET
RIVER AND THE
NEARSHORE LAKE
MICHIGAN STAGE
ONE

REMEDIAL ACTION
PLAN

THE REMEDIAL
ACTION PLAN GRAND
CALUMET RIVER
STAGE II REPORT

THE REMEDIAL
ACTION PLAN STAGE
II INTERNATIONAL
JOINT COMMISSION
SUBMITTAL
DOCUMENT

THE REMEDIAL
ACTION PLAN STAGE
II.V WORKING
DOCUMENTS

IDEM

100 N. Senate Ave.
PO Box 6015
Indianapolis, IN 46206
(317) 232-8755

Not applicable.
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LAKE MICHIGAN LAKEWIDE Great Lakes Water IDEM, Northwest Not applicable.
MANAGEMENT PLAN (LAMP):* Proposes | Quality Agreement Regional Office
actions to improve the water quality in 504 Broadway, Suite
Lake Michigan. Focus is on reducing 1990 Great Lakes 418
“critical pollutants” to restore beneficial | Critical Programs Act Gary, Indiana 46402
uses of the lake. 219-881-6712

1-888-209-8892
Public Water Supplies
DRINKING WATER PERMIT PROGRAM:> IC 13-15 Plans and specifications must be | IDEM, Office of Water | IC 13-15
Ensures the public will have a safe and IC 13-18-16 satisfactory with respect to: (1) Management IC 13-18-16
adequate drinking water supply and that sanitary quality, including 100 N. Senate Ave.
the construction and operation of public 3271AC 2 chlorination if required; (2) PO Box 6015 3271AC 2
water systems will not affect the 3271IAC3.2 chemical quality; and, (3) Indianapolis, IN 46206 | 327 IAC 3.2
environment. Regulates the design and 3271IAC3.5 adequacy of water supply (317) 308-3300 3271AC3.5
construction of public water system 1-800-451-6027
facilities such as water main extensions,
water wells, water pumping stations,
water storage tanks, chemical additions,
and treatment facilities.
DRINKING WATER QUALITY 327 IAC 8-2 The rule establishes maximum IDEM, Office of Water | 327 IAC 8-2
STANDARDS: Drinking water standards contaminant levels for inorganic | Management
are coordinated with the federal Safe chemicals, organic chemicals 100 N. Senate Ave.
Drinking Water Act and, at the state other than volatile compounds, PO Box 6015
level, are set by rule. and volatile compounds. The Indianapolis, IN 46206

rule also sets analytical methods. | (317) 308-3300

1-800-451-6027
WELLHEAD PROTECTION PROGRAM: 327 IAC 8-4.1 Public water supply systems IDEM, Office of Water | Not applicable.
Protects drinking water by managing with at least 15 service Management
potential contaminates overlying ground | WELLHEAD connections, or who supply 100 N. Senate Ave.
water sources. Activities required to PROTECTION water to at least 25 persons ona | PO Box 6015
develop a local Wellhead Protection PROGRAM continual basis must develop a Indianapolis, IN 46206
Program are outlined. DOCUMENT® wellhead protection program. (317) 308-3326

1-800-451-6027

4 The LaMP can be viewed at http://www.epa.gov/grtlakes/lakemich/lampf.html.

5 More information on types of permits and application instructions can be viewed at http://www.state.in.us/idem/owm/dwb/index.html.
6 The Wellhead Protection Document can be viewed at http:/www.state.in.us/idem/owm/dwb/Wellhead/whpp/index2.html.
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DRINKING WATER REVOLVING LOAN IC 13-18-21 IDEM uses a priority ranking IDEM, Office of Water | Not applicable.
PROGRAM: Offers low-interest loans to system to recommend loans or Management
political subdivisions for the planning, other financial assistance from 100 N. Senate Ave.
design, construction, renovation, the fund. The priority ranking PO Box 6015
improvement, or expansion of public system is consistent with federal | Indianapolis, IN 46206
water supply systems to encourage primary drinking water (317) 232-8655
compliance with Safe Drinking Water regulations and health protection | 1-800-451-6027
Act standards. objectives of the federal Safe
Drinking Water Act.
F1sH CONSUMPTION ADVISORY: INDIANA FISH Criteria from the Great Lakes ISDH, Environmental Not applicable.
Annually compiled by ISDH, IDEM, and | CONSUMPTION Task Force risk-based approach | Epidemiology Section
DNR using recent fish monitoring data to | ADVISORY (1998)’ are used to place fish on the 2 N. Meridian St., 3"
develop guidelines for safe levels of fish consumption advisory list. Flr.
consumption based on levels of Indianapolis, IN 46204
polychlorinated biphenols (PCBs) and (317) 233-7808
mercury found in fish tissues.
Nonpoint and Other Diffuse Sources of
Water Pollution
GENERAL AUTHORITY OVER WATER IC 13-18-3-1 A person must not drain, cause, | IDEM, Office of Water | IC 13-18-4-2
QUALITY IMPAIRMENT: IDEM has IC 13-18-4-5 or allow any organic or Management
broad-based authority over impairments inorganic matter that causes or 100 N. Senate Ave.
to water quality, regardless of the nature contributes to a polluted Box 6015
of the source. The authority ordinarily condition to enter any waters. Indianapolis, IN 46206
originates with the Water Pollution The Water Pollution Control (317) 232-8760
Control Board. Board is empowered to adopt 1-800-451-6027
rules for the control and
prevention of pollution in waters
of Indiana with any substance
that is deleterious to public
health or the pursuit of any
lawful occupation or that may
harm a plant or animal.
SECTION 401 WATER QUALITY 33 USC 1341 Standards in the water quality IDEM, Office of Water | Section 401

CERTIFICATION PROGRAM: Certification

rules are applied to the water

Management

water quality

7 The Indiana Fish Consumption Advisory can be viewed at http.//www.state.in.us/isdh/dataandstats/fish/fish_adv_index.htm.

INDIANA LAKE MICHIGAN COASTAL PROGRAM AND FINAL ENVIRONMENTAL IMPACT STATEMENT

APRIL 2002
141




is required for an activity that may result
in any discharge into navigable waters.
Activities are reviewed for consistency
with state water quality standards. The
certification is required before permits
sought under Section 404 of the Clean
Water Act and Section 10 of the Rivers
and Harbors Act of 1899 are approved.

IC 13-18-4-5
IC 13-13-5-1

327 IAC 2-1.5-5-4

Wetlands and Habitat
Mitigation Nonrule
Policy

Interagency
Coordination
Agreement on
Wetland Mitigation
Banking within the
State of Indiana®

quality certification program.

100 N. Senate Ave.
PO Box 6015
Indianapolis, IN 46206
(317) 233-8488
1-800-451-6027

certification

LAKE PERMIT PROGRAM: Altering a
ditch or drain with a level lower than,
and located within % mile of, a lake
containing at least ten acres requires a
permit from DNR.

IC 14-26-5

312IAC 11

DNR staff assess singular and
cumulative impact on the lake
and its resources using the
criteria outlined in the statute
involving natural resources,
natural scenic beauty, and
recreational purpose.

The criteria evaluated during a
project's assessment include (1)
whether or not the project will
result in a taking of the lake; (2)
whether or not the project will
result in significant
environmental harm to the lake;
and (3) whether or not the
project will adversely impact
navigation.

DNR, Division of
Water

402 W. Washington St.,
Rm. W264
Indianapolis, IN 46204
(317) 232-4160
1-877-928-3755

IC 14-26-5

312IAC 11

8 This agreement between the Louisville Army Corps, Detroit Army Corps, NRCS, EPA, USFWS, and DNR can be read at http://www.lrl.usace.army.mil/orf/info/ICA 1097.html.
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RESIDENTIAL SEWAGE DISPOSAL
PROGRAM: See section titled, Activities
Affecting Groundwater, in this table.

COMMERCIAL SEWAGE DISPOSAL
PROGRAM: See section titled, Activities
Affecting Groundwater, in this table.

RULE 5: Authorizes general permit for 327 IAC 15-5 Detailed criteria and conditions | IDEM, Office of Water | 327 IAC 15-5
construction activities disturbing five or are contained in the rule. Management
more acres of land. Goal is to reduce 100 N. Senate Ave.
pollutants, principally sediment as a PO Box 6015
result of soil erosion, in storm water Indianapolis, IN 46206
discharges into surface waters of the (317) 233-6725
state. 1-800-451-6027
Local SWCD
DNR, Division of Soil
Conservation
402 W. Washington St.,
Rm. W265
Indianapolis, IN 46204
(317) 233-3870
STORMWATER DISCHARGE ASSOCIATED | 327 IAC 15-6 To use a general permit, a person | IDEM, Office of Water | 327 IAC 15-6
WITH INDUSTRIAL DISCHARGE: must: (1) sample and Management
Discharge of stormwater associated with characterize stormwater runoff; 100 N. Senate Ave.
industrial discharge is eligible for a (2) establish and implement a PO Box 6015

general permit.

Storm Water Pollution
Prevention Plan (SWPP); and,
(3) resample to demonstrate
effectiveness of the implemented
plan. If the waters are discharged
to an outstanding state resource
water, also called a water of high
quality, or an exceptional use
stream, however, an individual
NPDES permit must be sought.

Indianapolis, IN 46206
(317) 233-6725
1-800-451-6027
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CONCENTRATED ANIMAL FEEDING IC 13-18-10 A permit is needed for new IDEM, Office of Land | IC 13-18-10
OPERATIONS: IDEM OLQ is responsible concentrated animal feeding Quality
for reviewing confined feeding operation | Confined Feeding operations, any expansions of 100 N. Senate Ave.
permit applications. Program Technical existing confined feeding PO Box 6015
Guidance AW-1° operations, and for existing Indianapolis, IN 46206
concentrated feeding operations | (317) 232-8871
never before approved. 1-800-451-6027
PESTICIDE PROGRAM: Provides IC 15-3-3 The registration, sale, transport, | Office of Indiana State | IC 15-3-3
protection of ground water resources IC 15-3-3.5 use, and application of pesticides | Chemist and Seed IC 15-3-3.5
through the regulation of pesticide use. IC 15-3-3.6 are regulated by the State Commissioner IC 15-3-3.6
Chemist. 1154 Biochemistry
355TAC2 West Lafayette, IN 3551AC2
3551ACS 47907-1154 3551ACS
(765) 494-1492
INDIANA PESTICIDE
STATE MANAGEMENT
PLAN'?
INDIANA PESTICIDE
DRIFT ENFORCEMENT
PoLiCY''
LAND APPLICATION: IDEM OLQ 327 1AC 6.1 An application must conform to | IDEM, Office of Land | 327 IAC 6.1
regulates the land application of sewage the technical criteria outlined in | Quality
treatment plant sludge and industrial 327TAC6.1. 100 N. Senate Ave.
waste products. PO Box 6015
Indianapolis, IN 46206
(317) 232-8871
1-800-451-6027
NONPOINT SOURCE PROGRAM: 33 USC 1329 Promotes a voluntary approach IDEM, Office of Water | Not applicable.

Established to integrate methods for

to improving water quality.

Management

% Confined Feeding Program Technical Guidance Document, AW-1, Indiana Department of Environmental Management, 21 IND. REG. 1905 (February 1, 1998).

The document can be downloaded from http://www.state.in.us/idem/olg/special_topics/confined_feeding/index.html.
1% A mechanism for protecting the quality of ground water resources. Plan can be accessed at http:/www.isco.purdue.edu/psmp/oiscmain.htm.
" Provides response guidance to the Office of Indiana State Chemist personnel and public in addressing off-target movement of pesticides resulting from drift. Approved by the

Indiana State Pesticide Review Board on February 23, 1994. The policy can be found at http://www.isco.purdue.edu/pesticide drift enforcement policy.htm.
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reducing nonpoint source pollution
problems. Administers funding from the
Clean Water Act under Sections 319,
Section 104, Section 104(b)(3), and
Section 205(j).

NONPOINT POLLUTION
MANAGEMENT PLAN
FOR INDIANA 2000-
2004

Standards and criteria for each
grant program are identified in
the Nonpoint Pollution
Management Plan.

100 N. Senate Ave.
PO Box 6015
Indianapolis, IN 46206
(317) 232-0019
1-800-451-6027

CLEAN LAKES PROGRAM: The program
is funded through several grant programs
directed to water quality. Indiana
University receives the funds to assess
the water quality of a number of Indiana
lakes each year. (Formerly funded under
the Clean Lakes Program as Section 314
of the Clean Water Act.)

(33 USC 1324)

IDEM, Office of Water
Management

100 N. Senate Ave.
Box 6015

Indianapolis, IN 46206
(317) 232-8491
1-800-451-6027

Not applicable.

CLEAN WATER INDIANA PROGRAM:
Financial assistance may be provided to:
(1) land occupiers; and, (2) conservation
groups

to implement conservation practices to
reduce nonpoint sources of water
pollution through education, technical
assistance, training, and cost sharing
programs.

IC 14-32-8

Money in the fund may be spent
to: (1) increase district technical
assistance in local conservation
efforts; (2) develop an
environmental stewardship
program to assist land occupiers
in complying with
environmental regulations
voluntarily; (3) qualify for
federal matching funds for
county soil survey
computerization;

(4) provide for cost sharing
programs designated by IC 14-
32-8;

(5) provide matching grants to
districts for purposes specified in
IC 14-32-8; and, (6) increase
state technical and capacity
building assistance to districts
and local conservation efforts.

DNR, Division of Soil
Conservation

402 W. Washington St.,
Rm. W265
Indianapolis, IN 46204
(317) 233-3870

12 The management plan can be found at http:/www.state.in.us/idem/owm/planbr/wsm/watershed/NPSplan/NPSManagementPlan. html.
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In addition to funds provided to
a district for purposes stated
above, the Division of Soil
Conservation shall pay to the
district $1 for every $1 the
district receives from a political
subdivision. The State is not
obligated to match more than
$10,000. In order to receive
funding under this section,
before April 15 of each year a
district must certify to the
Division of Soil Conservation
the amount of money the district
received from all political
subdivisions during the year
beginning April 1 of the
previous year. The Division of
Soil Conservation shall make
distributions under this section
not later than July 15 of each
year. A district must spend
money received under this
section for the purposes of the
district.

CLASSIFIED FOREST PROGRAM:
Voluntary program for the protection of
forested land. Property tax limited to $1
per acre of classified land.

IC 6-1.1-6-14 and 19
IC 6-1.1-6-2 and 3

(1) A parcel of land may not be
classified as native forest land or
a forest plantation unless it
contains at least ten acres, but
the parcel may be of any shape
whatsoever. This section does
not apply to land classified
before July 26, 1967. (2) A
parcel of land may not be
classified as native forest land or
as a forest plantation if it is

DNR, Division of
Forestry

402 W. Washington St.,
Rm. W 296
Indianapolis, IN 46204
(317) 232-4105

Not applicable.
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grazed by a domestic animal.
However, this section does not
apply to domestic fowl if they do
not have a detrimental effect on
timber production. (3) A parcel
of land may not be classified as
native forest land or as a forest
plantation if it contains an open
area. However, this section does
not apply if the open area is
authorized by a special permit
issued by the state forester.

The following types of trees are
not considered timber producing
trees: dogwoods (Cornus);
water-beech (Carpinus);
ironwood (Ostrya); red bud
(Cercis); sassafras; persimmon;
pawpaw; black haw; willows
(Salix); pomaceous trees; and
Christmas trees which are grown
for commercial purposes.

HOOSIER RIVERWATCH: Increases public DNR, Division of Soil | Not applicable.
awareness of water quality issues by Conservation
training volunteers to care for and 402 W. Washington St.,
monitor the health of Indiana’s streams Rm. W265
and rivers. Indianapolis, IN 46204
(317) 233-3870
VOLUNTEER WATER QUALITY IDEM, Office of Water | Not applicable.

MONITORING PROGRAM: Focuses on
volunteer lake monitoring and volunteer
wetlands monitoring and education. The
goals of the program include education
about lake and wetland ecology, in
addition to providing water quality data

Management

100 N. Senate Ave.
Box 6015

Indianapolis, IN 46206
(317) 232-8476
1-800-451-6027
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to supplement IDEM’s lake and wetlands
assessment programs. The program is
coordinated with DNR, Indiana
University, and the Sierra Club.

Activities Affecting Groundwater

WATER WELL DRILLER’S LICENSE: Well | IC 25-39 An individual must: (1) be at DNR, Division of IC 25-39
drillers must pass an examination to be least 18 years of age; (2) furnish | Water, 402 W.
licensed to drill wells. Exam is 312 IAC 13 evidence from three references, | Washington St. Rm. W | 312 IAC 13
administered by the DNR, Division of 3271AC8-3.4 two of whom are water well 264 327 1AC 8-3.4
Water, at least twice annually. drillers or licensed plumbing Indianapolis, IN 46204

contractors familiar with the (317) 232-4160

applicant's work experience and | 1-877-928-3755

professional competency; and

(3) have successfully completed

a competency examination

prepared and administered by the

department.
RESIDENTIAL SEWAGE DISPOSAL IC 16-19-3-4 Detailed construction standards ISDH, Residential IC 16-19-3-4
PROGRAM: Oversees construction and are established by rule at 410 Sewage Disposal and
maintenance of on-site disposal systems | 410 [AC 6-8.1 IAC 6-8 and are administered, Sanitary Engineering 410 IAC 6-8.1
for one or two family dwellings for 410 IAC 6-8.1-17 subject to oversight by the 2 N. Meridian St., 5" 410 IAC 6-8.1-
compliance with standards pertaining to | 410 IAC 6-8.1-49 ISDH, through the county health | Flr. 17
sewers, septic tanks, soil absorption officer. Indianapolis, IN 46204 | 410 IAC 6-8.1-
systems, temporary holding tanks, and (317)233-7177 49
private vault privies.
COMMERCIAL SEWAGE DISPOSAL IC 16-19-3-4 Detailed construction standards ISDH, Commercial IC 16-19-3-4

PROGRAM:

410 IAC 6-10-5

are established by rule at 410
IAC 6-10 and administered
through ISDH.

Sewage Disposal and
Sanitary Engineering
2 N. Meridian St., 5"
Flr.

Indianapolis, IN 46204
(317) 233-7177

410 IAC 6-10-5
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Section 5-4: Water Quantity

Northwest Indiana is characterized by the abundant water resource which Lake Michigan provides. This
resource locally supported the industrial revolution, and it is a continuing basis for industrial production.

Controversies pertaining to water quantity focus upon having too much or too little water. The common
law typically does not provide a remedy to a person who suffers damage to groundwater resources as a
result of the actions of another, although some relief is provided by statute in Indiana through the
groundwater emergency statute. More notable in this region are concerns with excessive quantities of
water: floodway damages, stormwater discharges, and Lake Michigan storm emergencies. The need for
more water, though, becomes a concern as more residential areas are developed.

Many tools are available to manage water resources in Indiana. Residential construction in flood plains is
regulated according to local ordinances. Certain waterway maintenance activities are regulated locally by
standards in state statute. Several statutes addressing activities in floodways, strategies for water
emergencies, and planning for future water availability are administered directly by the State. Federal
programs are managed directly by federal agencies or indirectly through state government. For example,
the Clean Water Act Section 404 permit required for construction activities in federally navigable waters
is obtained from the ACOE. The National Flood Insurance Program (NFIP), on the other hand, is
administered by the DNR Division of Water with guidance from the Federal Emergency Management
Agency. This section outlines Indiana’s water resource management mechanisms.

Managed Activities

Construction of flood control works, structures, and the alteration of waterways.
Construction activities within flood plains.

Reconstruction and maintenance of drains.

Construction and maintenance of dams, levees, and dikes.

Diverting water outside the Great Lakes basin in Indiana.

Water withdrawals.

Review of proposed conservancy districts.

Background

Regulated Riparianism

The basic concept of riparian rights is that an owner of land abutting a waterway has the right to have the
water continue to flow across or stand upon the land, subject to the equal rights of each owner to make
strictly limited use of the water. The origins of this concept are ancient and have been variously
attributed to Roman Law, the Code Napoleon, or English common law.!

In the middle 19th century, courts in England and in the United States were faced with determining rights to
groundwater. For the most part, the courts opted for the concept that the landowner held absolute ownership
to its groundwater.2

! Dellapenna, The Right to Consume Water Under “Pure” Riparian Rights, | WATERS AND WATER RIGHTs §7.01 (1991).
2 Murphy and O’Neill, Legal Classifications, 3 WATERS AND WATER RIGHTS §20.03 (1991).
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The basic legal structure for water use in Indiana has been characterized as “regulated riparianism.”
Although the right to use the water is ordinarily associated with the ownership of land beside or within
which the water is located; there has been a growing legislative inclination to buffer the most rigid
applications of traditional riparian doctrine. Four categories of water sources are recognized, and these
categories have implications for the ownership of the water.”

The first category is surface water that flows in a permanent channel or is located in another permanent
body of water. Included in this category are rivers, streams, lakes, and ponds. At common law, each
riparian or littoral owner has “an equal right” to the water, but “no one has a right to use it to the material
injury” of another riparian or littoral owner.” By statute, a withdrawal for a domestic purpose has “priority
and is superior to all other uses.” The common law has also been modified by several statutory provisions
governing permanent surface waters. Included among these statutory modifications are those applicable to
inland lakes,6 to Lake Michigan and other navigable waters,’ and to the emergency regulation of lakes or
ponds containing at least ten acres.”

The second category is diffused surface waters. Generally, a landowner may use these waters in any
manner that suits the landowner’s convenience. “[T]he wild water that lies upon the surface of the earth, or
temporarily flows over it as the natural or artificial elevations or depressions may guide or invite it, but
without a channel . . . fall within the maxim that a man’s land extends to the center of the earth below the
surface, and to the skies above, and are absolute in the owner of the land.”® This common law principle has
been codified in Indiana. “Diffused surface water flowing vagrantly over the surface of the ground is not
considered to be public water. The owner of the land on which the water falls, pools, or flows has the right
to use the water.”"

With respect to the removal of unwanted diffused surface water, Indiana generally applies the “common
enemy” doctrine. A person may lawfully accelerate or increase the flow of surface water by limiting or
eliminating ground water absorption or changing the grade of the land. A landowner may not, however,
throw or cast surface water upon a neighbor in unusual quantities so as to amplify the force at a particular
point. The rule of reasonable use has been rejected as to dispersed waters. !

Some statutory relief has been provided to the most extreme applications of the common enemy doctrine.
A person may seek assistance from a county drainage board to remove an obstruction to a “natural surface
watercourse,” if the obstruction is impeding the disposal of unwanted water. A “natural surface
watercourse” means a surface area where water “occasionally and temporarily flows in a definable
direction.”"? Also, when a dispute arises between the users of surface water in a watershed area, a party
may request that the NRC mediate the dispute.13

3 Lucas, Indiana Survey, 6 Beck, Waters and Water Rights, 345-356 (19 91); Indiana Department of Natural Resources,
Northwest Indiana Public Work Groups: 865 Annotations by the Indiana Department of Natural Resources, § 514 (1996).

4 Dilling v. Murray, 6 Ind. 324 (1855).

S IC 14-25-1-3. “Domestic purposes” includes water for household purposes and drinking water for domesticated animals.

°1C 14-26.

"IC 14-29-1-8(a)(2).

¥1C 14-25-5.

® Taylor v. Fickas, 64 Ind. 167, 172 (1878).

01C 14-25-1-2(b).

" drgyeland v. Haviland, 435 N.E.2d 973 (Ind. 1982).

21C 36-9-27.4.

B1C 14-25-1-8. See, also, Mediation and Facilitation in Administrative Proceedings before the Natural Resources Commission
and the Department of Natural Resources, Information Bulletin 13 (First Amendment), Natural Resources Commission, 22 Ind.
Reg. 2949 (June 1, 1999).
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The third category is water in subterranean streams. Although no case directly addressing this condition has
been located in Indiana, a reference from a landmark decision of the Indiana Supreme Court suggests the
same standards apply as apply to the first category (surface waters in channels).14

The fourth category is “percolating groundwater” or groundwater that lacks a defined channel.
“Groundwater is part of the land in which it is present and belongs to the owner of that land.” Where a
person uses or disposes of percolating groundwater for a beneficial purpose to the landowner, damage that
results to another is generally not actionable unless the damage is deliberate or gra'[uitous.15 This common
law doctrine for ground water is sometimes referred to as the “English Rule.” Statutory exceptions have
been applied to the common law. The most important is probably the Emergency Surface Water Act,16 but
a 1994 Indiana Supreme Court decision, recognizing another exception for surface coal mining, reaffirms
the ability of the Indiana General Assembly to change the common law of groundwater ownership.17 More
recently, the Court of Appeals of Indiana made further inroads into the “English Rule” when it determined a
landowner could be held liable for subsidence resulting from the removal of ground water. The “clear trend
in this state and in other jurisdictions [is] toward ameliorating the often harsh consequences which can result
from strict application of the English Rule.”™®

Implementation of Management Techniques

Construction of Flood Control Works, Structures, and the Alteration of Waterways

A rare state statutory declaration of intent accompanies the Flood Control Act."” The Indiana General
Assembly has found that the “loss of lives and property caused by floods and the damage resulting from
floods is a matter of deep concern to Indiana affecting the life, health, and convenience of the people and
the protection of property.” Flood control works, structures, and the alteration of waterways are sought to
be regulat%l and designed according to sound engineering practices in order to minimize flooding
problems.

A permit is required from the DNR before a person erects a structure or places fill in a floodway. The
“floodway” refers to the channel of a river or stream needed to efficiently carry and discharge flood flows
during a 100-year frequency flood. The permit can be issued only if the applicant demonstrates the
intended activity will not “[a]dversely affect the efficiency of or unduly restrict the capacity of the
floodway” or “constitute an unreasonable hazard to the safety of life or property.”21 In determining
whether to grant a permit, the cumulative effects of a project or projects upon the floodway are also to be
considered.”> The construction of a new “abode or place of residence” within a floodway is prohibited,

' Gagnon v. French Lick Springs Hotel Co., 163 Ind. 687, 696, 72 N.E. 849 (1904).

' Wiggins v. Brazil Coal and Clay Corp., Ind., 452 N.E. 2d 958, 963 (1983).

'8 1C 14-25-4 at issue in Prohosky v. Prudential Ins. Co. of Am., 767 F.2d 387 (7th Cir. 1985).

' Natural Resources Comm'n v. Amax Coal Co., Ind., 638 N.E.2d 418, 428 (1994). The Indiana Supreme Court reaffirmed the
common-law doctrine for percolating groundwater, but it found the Indiana version of the Surface Mining Control and
Reclamation Act was intended to establish another exception to the common law by conferring in the Department of Natural
Resources the “authority to regulate” a coal company’s use of groundwater.

18 City of Valparaiso v. Deppler, 694 N.E.2d 1177 (Ind. App. 1998); trans. den. 1999 (Ind. Lx. 19).

¥ IC 14-28-1.

201C 14-28-1-1.

21 IC 14-28-1-22(¢). Though not germane to the immediate discussion, this subsection also requires an applicant to demonstrate
a project will not have unreasonably detrimental effects upon fish, wildlife, or botanical resources.

21C 14-28-1-22(f).
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although the repair or reconstruction of a lawful existing residence may be permitted under some
circumstances.”

The DNR’s regulatory authority under the Flood Control Act is limited to the area within the “floodway.”
For many areas, floodways have been determined through studies performed for the National Flood
Insurance Program. In other instances, the boundaries of a floodway are determined by DNR’s Division
of Water using technical criteria and computer modeling designed to predict areas to be inundated and
carrying flood waters during a “regulatory flood.”**

The NRC also has authority to define a specific geographic area through designation as a “commission
floodway.” This process requires notice to affected landowners, an opportunity for immediate review,
and approval by FEMA before becoming effective.” Currently, there are no commission floodways in the
coastal area.

Floodway maps are generally available for public inspection in the local plan commission’s office or
building commissioner’s office. They are also available in the DNR Division of Water office in
Indianapolis and, for Northwest Indiana, in the DNR Lake Michigan Regional Office.”

Floodways exist for all waterways, even if they have not yet been mapped. A person should not assume
that because the floodway of a waterway has not been mapped, the Flood Control Act does not apply. Ifa
project is proposed in an unmapped area, consultation with the DNR, Division of Water is advised. In
1994, the “Suggested Division of Water Procedures for Hydraulic Modeling” were developed to assist
applicants and their consultants in determining flood plain boundaries where not previously delineated.

Potential projects in a floodway will need to meet requirements of other local, state, or federal laws in
addition to the Flood Control Act. Local building commissions should be contacted. Permits from the
ACOE under the Clean Water Act or Rivers and Harbors Act may be needed. A Section 401 water quality
certification from IDEM might also be involved. If a project subject to permit under the Flood Control
Act is also located within a navigable waterway, it does not require a separate permit under the Navigable
Waterways Act provided the Navigable Waterways Act evaluation criteria are applied as well.

The Flood Control Act exempts a number of projects either by rule or as a function of the watershed's
physical parameters or the project type. For example, streams with drainage areas smaller than one
square mile are exempted.27 A permit exemption allows a logjam to be removed from beneath a bridge
where equipment is operated from outside the stream.”® Certain utility activities and wetland restoration
projects within the floodway are also exempted if the projects meet the design standards specified by
rule.” To qualify for an exemption, the applicant must notify the DNR Division of Water via an
exemption request form. The Division is then required to respond to the request within 10 working days.
Failure by the Division to respond within this time frame results in an exemption by default.

> 1C 14-28-1-24.

**1C 14-8-2-102, IC 14-28-1, and 310 IAC 6-1.

2 Standards for the Development of a Commission Floodway Pursuant to IC 14-28-1-28, Information Bulletin 14, Natural
Resources Commission, 19 IND. REG. 3240 (August 1, 1996).

26 Information is taken from the Indiana Department of Natural Resources, Division of Water, Application Assistance Manual
found at http://www.state.in.us/dnr/water. The DNR Lake Michigan Regional Office is at 100 W. Water Street in Michigan City.
Call (219) 874-8316 with questions regarding access to the maps.

27 310 IAC 6-1-2(b).

% 310 IAC 6-1-21.

%% Requirements for the utility exemptions are located at 310 IAC 6-1-16. Requirements for the wetland restoration exemption
are located at 310 IAC 6-1-15. Requirements for a logjam removal exemption are located at 310 IAC 6-1-21.
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Little Calumet River Basin Development Commission

The Little Calumet River Basin Development Commission was established to "provide for the creation,
development, maintenance, administration, and operation of park, recreation, marina, flood control, and
other public works projects" along the west arm of Little Calumet River in Lake and Porter Counties.™
The Commission includes eleven members. The membership includes one member from each of the
entities of Lake County, Porter County, Gary, and Hammond. A member is appointed by the Director of
the DNR and six members are appointed by the governor.31

The Little Calumet River Basin Development Commission is developing the Local Flood Control and
Recreation Project for the Little Calumet River in Indiana. The project is being designed and constructed
by the ACOE. The project incorporates the segment of the Little Calumet River reaching from the
Illinois-Indiana state line to the Consolidated Railroad Corporation railroad crossing in Gary, Indiana.
The project entails construction of over 9.7 miles of set-back levees in Gary and Griffith; construction of
12.2 miles of levees and floodwalls in Hammond, Highland, and Munster; installation of a flow diversion
structure at the Hart Ditch confluence in Hammond and Munster; modification of four major highway
bridges along the river corridor to permit better flow; and creation of 16.8 miles of hiking and biking
trails connecting recreational developments.32

The project, which started in 1990, will be completed over several phases. Completion is anticipated in
the fall of 2006. Expected benefits of the project include the protection of 3,500 acres of existing
residential, commercial, industrial, and transportation uses from flooding. Over 9,500 structures, 8,755 of
which are residential, are to be protected from flooding. In addition, a 2,000 acre river recreation corridor
system will be created.

Construction Activities within Flood Plains

The Flood Control Act is supplemented by the Flood Plain Management Act.” While the Flood Control
Act is administered by the DNR and has application exclusively to the floodway, the Flood Plain
Management Act is administered at the local level and may apply to the entire flood plain. The “flood
plain” is the entire area covered by flood waters, including the ﬂoodway.34

The Flood Plain Management Act is concerned primarily with regulating construction activities within a
flood plain, the portion of the flood plain which is not adequately protected by dikes, levees, and similar
structures. Counties and municipalities are encouraged to delineate flood plain areas through ordinances
that are no less restrictive than the minimum standards, which the NRC sets by rule.*> The DNR Division
of Water has the “Indiana Model Ordinance for Hazard Areas” to assist counties and towns with
implementing these ordinances.

The National Flood Insurance Program (NFIP) was established by the National Flood Insurance Act of
1968 and amended with the passage of the Flood Disaster Protection Act of 1973.% The Act is
administered by the Federal Emergency Management Agency. The DNR Division of Water coordinates

*1C 14-13-2-7.

HIC 14-28-5.

32 Dan Gardner, Meet Our Partner: Little Calumet River Basin Development Commission, CHICAGO BREEZE, 4
(January/February 1998).

> 1C 14-28-3.

310 IAC 6-1-3. The portion of the “flood plain” outside the boundaries of a “floodway” is referred to as the “floodway fringe.”
> 1C 14-28-3-2. The rules are set forth at 310 IAC 6-1.

36 42 USC 4101, et seq. For regulations, see beginning at 44 CFR Part 59.
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the NFIP at the state level. In general, the intent of the Act is to provide protection from potential
damages caused by floods. It is available to those who need the protection, and who pay an insurance
premium for this benefit. Local participation in the NFIP results in a reduction in cost to general
taxpayers for disaster relief. The NFIP is implemented via an agreement between municipalities and the
federal government. Local communities must agree to manage flood plains to avoid flood risks in order
for the residents of the community to be eligible for flood insurance.

In the three coastal county area of Northwest Indiana, 13 communities and the unincorporated areas of the
three coastal counties are participating in the regular phase of the NFIP. The regular phase involves the
agreement by the communities to adopt special regulations regarding development activities in their
designated special flood hazard areas. The shoreline communities participating in the program have
adopted ordinances that are filed with the DNR Division of Water. In Lake County, participating
shoreline communities include East Chicago, Gary, Hammond, Whiting, and Lake County
Unincorporated. Participating communities in Porter County include Burns Harbor, Portage, Ogden
Dunes, Dune Acres, Porter, Beverly Shores, and Porter County Unincorporated. LaPorte County
communities include Michigan City, Michiana Shores, Long Beach, and LaPorte County Unincorporated.

Generally the local ordinance requires regulation of new development in identified flood plains within the
communities. New development activities include building, excavating, filling, or constructing an
addition to an existing structure. The lowest floor of a building is required to be two feet above the
elevation of the regulatory flood. Most communities follow suggested classification of activities regarded
as substantial improvements in special flood hazard areas. Substantial improvements are those that would
incur a cost of 50% or more of the structure’s value prior to the improvement. East Chicago and Dune
Acres have more restrictive ordinances that designate 40% or more of an existing structure value as a
substantial improvement.

The NFIP does not currently contain a setback requirement, although some communities have
incorporated a setback requirement into their local floodplain ordinances. The Town of Porter has a 30-
foot setback requirement for new development along the Lake Michigan shoreline. The City of Michigan
City implements a 30 to 50 foot set back along the shoreline depending upon whether the structure is
residential or commercial.”’

The Flood Control Revolving Loan Fund was established by the Indiana General Assembly to provide a
revolving loan fund for the use of flood control projects. Projects eligible for the loan include: (1)
removal of obstructions and accumulated debris from stream channels; (2) clearing and straightening
streams; (3) creating new and enlarged channels; and, (4) the construction of bank protection works. The
DNR’s Division of Water processes technical reviews with respect to applications. The Fund is
administered through the NRC and the State Board of Finance. Money is available to provide financing,
not to exceed $300,000 for a project, to counties, cities, towns, and special taxing districts. Loans under
this program may not exceed ten years at an interest rate of 3%,

Reconstruction and Maintenance of Drains

State legislation provides that drainage is largely controlled through county drainage boards. The
. . . . . 39 . . .
Drainage Code is primarily concerned with excess water removal.”” The focus of its impact is upon

37 Memo from Gregory Main, Indiana Department of Natural Resources, Division of Water (December 1994).
*1C 14-28-5.
¥ 1C 36-9-27.
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regulated drains.* The county surveyor is required to classify all regulated drains as being in need of: (1)

reconstruction; (2) periodic maintenance; or, (3) vacation. These classifications are themselves dependent
. 41

upon the adequacy of the waterway to properly drain lands affected.

The Drainage Code does provide flexibility as to how the county may achieve proper drainage. Tiles may
be deepened or widened, drains extended or courses changed, drainage basins and control dams
constructed, erosion control and grade stabilization structures provided, or any other "major change to a
drainage system that would be of public utility."42 State and federal requirements, such as the Flood
Control Act or the federal Clean Water Act, may still apply to local drainage activities and should be
verified with the appropriate agency.

In 1995, Public Law 180" sought to provide advance coordination for a project to reconstruct or maintain
a regulated drain. An "onsite field investigation" is to be performed by a team including representatives
from the county, the DNR, IDEM, and if applicable, the local soil and water conservation district.
Restrictions are placed upon terms the DNR may place on a permit governed by the Flood Control Act.
For example, the DNR may not "require or recommend" placing a conservation easement at the site of the
proposed work. The parties are encouraged to use negotiations to achieve an agreement on permitting
terms.

In 1996, the Indiana General Assembly gave new authority to county drainage boards to remove
obstructions to a "drain" or "natural surface watercourse.”** The latter term is defined to include "an area
of the surface of the ground over which water from falling rain or melting snow occasionally and
temporarily falls in a definable direction."* A person may petition to remove an obstruction. Upon the
receipt of a petition, the county surveyor performs an investigation and reports to the drainage board as to
the findings of the investiga‘[ion.46 If the county drainage board finds an obstruction exists and its removal
will "promote better drainage of the petitioner's land" and "not cause unreasonable damage to the land of
the respondents," the drainage board is required to find for the petitioner.47

Construction and Maintenance of Dams, Levees, and Dikes

The owner of a dam, levee, dike, or similar structure is required to maintain the structure consistent with:
(1) the exercise of prudence; (2) due regard for life or property; and, (3) the application of sound and
accepted engineering principles. In addition, the DNR, Division of Water, Dam and Levee Safety Section
makes an engineering inspection of high hazard dams once a year, and significant and low hazard dams
every two years. A dam is exempted from the inspection process if it meets the following conditions: (A)
is built solely for erosion control, watering livestock, recreation, or providing a haven or refuge for fish or
wildlife; (B) has a drainage area above the dam of not more than one square mile; (C) does not exceed 20
feet high; and, (D) does not impound more than 100 acre-feet of water. A levee, dike, or floodwall is
exempted if it is under single private ownership and provides protection only to land or other property
under the single private ownership. The DNR may order repairs to a structure not sufficiently strong; not

91C 36-9-27-2.

41C 36-9-27-34.

21C 36-9-27-34(b).

# See particularly IC 36-9-27-53.5.

“Ind. Pub. L. 239-1996 codified at IC 36-9-27.4.
$1C 36-9-27.4-3.

4 1C 36-9-27.4-12.

Y1C 36-9-27.4-14.
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maintained in a good and sufficient state of repair or operating condition; or unsafe and dangerous to life
and property.48

Diversion of Water

The commerce clause of the United States Constitution empowers Congress to “regulate Commerce . . .
among the several States.”* In 1982, the US Supreme Court held that the commerce clause applies to the
export of water from one state to another.” Congress can authorize the states to impose burdens on the
inter-state or inter-basin transfer of surface or ground water which would otherwise violate the commerce
clause.

Congress has authorized a state export barrier on water which resulted from the Great Lakes Charter, a
document signed in 1985 by the governors of the eight Great Lakes states and the premiers of Ontario and
Quebec.51 The parties agreed in the charter to cooperate in managing water resources of the Great Lakes
basin as a single hydrologic system. The charter specifies no state or province should allow major new
diversions or consumptive uses without seeking the consent of all affected states and provinces.

Although the Great Lakes Charter lacks binding authority, federal and state legislation was enacted to
assist in its implementation. At the federal level, Congress has found that the Great Lakes are an
important resource to the eight Great Lakes states and that any additional diversions would have
significant economic and environmental impacts. No additional diversions from the Great Lakes or their
tributaries may be approved outside the Great Lakes basin without the approval of each Governor of the
Great Lakes states.”

The Indiana General Assembly has made a legislative finding “that a diversion of water out of the Great
Lakes will impair or destroy the Great Lakes.” For this reason, “[w]ater may not be diverted from that
part of the Great Lakes drainage basin within Indiana for use in a state outside the basin, unless the
diversion is approved by the governor of each Great Lakes State.”>® Indiana has also enacted state
legislation approving participation in the Great Lakes Basin Compact.54

On June 18, 2001, the Council of Great Lakes Governors issued a supplemental agreement to the Great
Lakes Charter concerning water diversion. This agreement reaffirmed that “the provisions of the Charter
will continue in full force and effect”. The agreement also included a commitment to “further
implementing the principles of the Charter by developing an enhanced water management system that is
simple, durable, efficient, retains and respects authority within the Basin, and most importantly, protects,
conserves, restores, and improves the Waters and Water-Dependent Natural Resources of the Great Lakes
Basin.” The Council agreed to develop and implement a new conservation standard to be applied to new
water withdrawal proposals from the waters of the Great Lakes Basin.

®1C 14-27-7.

# U.S. CoNsT. art. I, §8, cl. 3. For an extensive discussion of the application of the commerce clause to inter-state and inter-
basin transfers of water, see Grant, State Regulation of Interstate Water Export, 4 Beck, WATERS AND WATER RIGHTS, 589-650
(1991).

0 Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941 (1982).

51 COUNCIL OF GREAT LAKES GOVERNORS, FINAL REPORT AND RECOMMENDATIONS: GREAT LAKES GOVERNORS TASK FORCE ON
WATER DIVERSION AND GREAT LAKES INSTITUTIONS, 40-45 (1985).

*2 42 USC 1962d-20.

S1C 14-25-1-11.

*1C 14-25-13-4.
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Water Withdrawals

Water Shortage Plan

In 1991, the Indiana General Assembly enacted House Bill 1260 requiring the DNR’s Advisory Council
for the Bureau of Water and Resource Regulation, augmented with additional citizen membership
appointed by the Governor, to develop a plan to meet the needs of citizens and the environment if a water
shortage in Indiana threatens: (1) the health, safety, welfare, or economic well-being of the citizens; or,
(2) the environment.”> A water shortage was defined as a “limitation of the water supply resulting from
natural phenomenon such as drought and problems of water distribution and use.”®

The Water Shortage Plan was finalized in 1994 and recognized that water shortage management might
occur on a state, regional, or local level. Basins were viewed as a primary unit for determining water
shortage contingency regions, including the Lake Michigan basin of Northwest Indiana. The Plan
recommended the establishment of a Water Shortage Task Force under the direction of the Governor or
Lieutenant Governor, with representation from the SEMA, DNR, IDEM, Commissioner of Agriculture,
Indiana Utility Regulatory Commission, and ISDH.

A water contingency plan, an element of the Water Shortage Plan, was recognized in three phases,
determined by application of the Palmer Hydrologic Drought Index or exceedance values of regionalized
monthly average river flows, depending upon the nature and severity of the water shortage: (1) a “water
shortage watch” would alert government agencies and the public concerning the onset of conditions
which indicated the potential for future water shortage problems. At this stage, voluntary water
conservation measures would seek an overall reduction in water use of 5% in the affected areas; (2) a
“water shortage warning” would prepare for a coordinated response to imminent water shortage
conditions and would initiate “concerted voluntary conservation measures in an effort to avoid or reduce
shortages, relieve stressed sources, and if possible forestall the need for mandatory water use restrictions.”
A reduction in current water use of 10% to 15% would be sought in the affected areas; and, (3) a “water
shortage emergency” would seek to “marshall all available resources to respond to actual emergency
conditions, to avoid depletion of water resources, to assure at least minimum water supplies to protect
public health and safety, to support essential and high priority water uses and to avoid unnecessary
economic dislocations.” The DNR and SEMA would submit to the Governor a draft water shortage
emergency proclamation. “As warranted by conditions, the Governor, pursuant to his authority under
IC10-4-1, will consider and issue a proclamation declaring a state of water shortage emergency for the
affected area(s).”57

Water Resource Management

In 1983, Indiana adopted from the Model Water Code, with respect to water consumption, a variation of
the “reasonable-beneficial use” definition.”® “Reasonable-beneficial use” refers to “the use of water for a
beneficial use in the quantity and manner that is: (1) necessary for economic and efficient utilization; and,
(2) both reasonable and consistent with the public interest.”™ A “beneficial use” is very broadly
construed to include “any useful and productive purpose” including domestic, agricultural (including

35 Indiana House Bill 1260 was codified as IC 13-2-6.1-10 (repealed).

%6 Department of Natural Resources, INDIANA’S WATER SHORTAGE PLAN, 2 (1994).

57 Department of Natural Resources, INDIANA’S WATER SHORTAGE PLAN, 3-16 (1994).

% Ind. P.L. 164, 1983, originally codified as IC 13-2-6.1 and recodified in 1995 as IC 14-25-7. This chapter should be read in
light of IC 14-25-1, although the latter chapter may now be subordinate.

*1C 14-25-7-6.

INDIANA LAKE MICHIGAN COASTAL PROGRAM AND FINAL ENVIRONMENTAL IMPACT STATEMENT APRIL 2002
157



irrigation), industrial, commercial, power generation, energy conversion, public water supply, waste
assimilation, navigation, fish and wildlife, and recreational.

The reasonable-beneficial use concepts are significant primarily to developing and maintaining
inventories of water resources. The NRC is required to assess: (1) the capabilities of streams to support
instream and withdrawal uses, and of aquifers to support withdrawal uses; (2) low stream flow
characteristics; (3) existing uses and projections of beneficial use requirements; (4) data regarding flood
waters; and, (5) other information needed to properly define water resource availability.61 At the same
time, the NRC may establish minimum stream flows by rule, “taking into account the varying low flow
characteristics of the streams of Indiana and the importance of instream and withdrawal uses, including
established water quality standards and public water supply needs.”%

The DNR Division of Water, serving as the NRC’s technical staff, conducts ongoing investigations of
water resource availability, water use, and conflicts that arise due to limited water supply or competing
uses in each of the 12 drainage basins designated by the NRC. The comprehensive assessments are
published by the DNR and made available to the public.63

In 1983, legislation was enacted that requires owners of significant water withdrawal facilities to register
these facilities and report annual water use to the NRC through the DNR.* A registration form can be
obtained from the DNR Division of Water. Significant water withdrawal facilities are defined as facilities
capable of withdrawing at least 100,000 gallons per day of surface water, ground water, or surface water
and ground water combined. Registered withdrawals in the Lake Michigan area totaled almost 1,128
billion gallons during 1990.%°

Facilities capable of withdrawing less than 100,000 gallons of water per day are not required to be
registered for annual pumpage. The estimate is that non-registered facilities in the Lake Michigan area

withdrew approximately 2.4 billion gallons of water in 1990.

The Natural Resources Commission is also given authority, by rule, to require a permit for most water
withdrawals from navigable waters. This authority has not been exercised.

Groundwater Emergencies

Problems with competing usages of groundwater, and with the application of the strict common-law
doctrines by the courts to those uses, resulted in state legislation aimed at alleviating “groundwater
emergencies.”67 The original 1982 provisions applied only to Newton County and Jasper County, site of
the farm at issue in Prohosky v. Prudential Ins. Co. of Am.,68 and several other large irrigation operations.

%1C 14-25-7-2.

'1C 14-25-7-13.

82 1C 14-25-7-14(b). Rule adoption under this statutory chapter is to be performed by the Commission, upon the advice of the

Advisory Council for the Bureau of Water and Resource Regulation, whose membership is to be augmented by four members of

the Indiana General Assembly for this purpose. Rules pertaining to minimum stream flows have not been adopted.

83 Water resources in the coastal area were analyzed by DNR and published in WATER RESOURCE AVAILABILITY IN THE LAKE

MICHIGAN REGION, INDIANA in 1994. Call (317) 232-4160 to obtain a copy of the report.

*1C 14-25-7-15.

% Indiana Department of Natural Resources, WATER RESOURCE AVAILABILITY IN THE LAKE MICHIGAN REGION, INDIANA, 19

(1994).

:i IC 14-29-1-8(a)(2). An important exception to the permitting requirement is provided for public and municipal water utilities.
IC 14-25-4.

88 Prohosky v. Prudential Ins. Co. of Am., 767 F.ed 387 (7th Cir. 1985).
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The law has had its best-known applications in the Kankakee River watershed, but in 1985 it was
rewritten and made applicable through